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PAYMENTS TO CERTAIN MEDICARE
FEE-FOR-SERVICE PROVIDERS

TUESDAY, MAY 15, 2007

U.S. HOUSE OF REPRESENTATIVES,
COMMITTEE ON WAYS AND MEANS,
SUBCOMMITTEE ON HEALTH,
Washington, DC.

The Subcommittee met, pursuant to notice, at 2:05 p.m., in Room
1102, Longworth House Office Building, the Honorable Fortney
Pete Stark (Chairman of the Subcommittee) presiding.

[The advisory announcing the hearing follows:]

o))



ADVISORY

FROM THE COMMITTEE ON WAYS AND MEANS
SUBCOMMITTEE ON HEALTH

FOR IMMEDIATE RELEASE CONTACT: (202) 225-1721
May 15, 2007
HIL-11

Chairman Stark Announces a Hearing on
Payments to Certain Medicare
Fee-for-Service Providers

House Ways and Means Health Subcommittee Chairman Pete Stark (D—CA) an-
nounced today that the Subcommittee on Health will hold a hearing on payments
to hospitals, home health agencies, and skilled nursing facilities. The hearing will
take place at 2:00 p.m. on Tuesday, May 15, 2007, in Room 1100, Longworth
House Office Building.

In view of the limited time available to hear witnesses, oral testimony at this
hearing will be from the invited witness only. However, any individual or organiza-
tion not scheduled for an oral appearance may submit a written statement for con-
sideration by the Committee and for inclusion in the printed record of the hearing.

BACKGROUND:

The vast majority of Medicare beneficiaries—nearly 82 percent in 2007—receive
care within the traditional fee-for-service (FFS) program, rather than in a private
plan under Medicare Advantage. Payments under FFS are projected to constitute
71 percent of overall Medicare benefits spending in 2007. Payments to FFS pro-
viders are typically based on a prospective payment system or a fee schedule. The
goal of various Medicare FFS payment systems is to cover the costs that reasonably
efficient providers would incur in furnishing high quality care.

In announcing this hearing, Chairman Stark said: “It has been far too long
since our Committee has taken a thoughtful look at the payment systems
for fee-for-service providers. Let’s not forget that the vast majority of Medi-
care beneficiaries and payments are under the fee-for-service system. As
stewards of the Medicare program, we must take seriously our oversight
responsibilities to ensure that Medicare pays efficiently and appropriately
for quality care.”

FOCUS OF THE HEARING:

The hearing will focus on issues related to payment accuracy and legislative and
regulatory payment refinements for the Medicare inpatient hospital prospective pay-
ment system, outpatient hospital prospective payment system, home health, long-
term care hospital, inpatient rehabilitation facility, and skilled nursing facility pay-
ment systems.

DETAILS FOR SUBMISSION OF WRITTEN COMMENTS:

Please Note: Any person(s) and/or organization(s) wishing to submit for the hear-
ing record must follow the appropriate link on the hearing page of the Committee
website and complete the informational forms. From the Committee homepage,
hitp:/lwaysandmeans.house.gov, select “110th Congress” from the menu entitled,
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“Committee Hearings” (hitp://waysandmeans.house.gov/Hearings.asp?congress=18).
Select the hearing for which you would like to submit, and click on the link entitled,
“Click here to provide a submission for the record.” Once you have followed the on-
line instructions, completing all informational forms and clicking “submit” on the
final page, an email will be sent to the address which you supply confirming your
interest in providing a submission for the record. You MUST REPLY to the email
and ATTACH your submission as a Word or WordPerfect document, in compliance
with the formatting requirements listed below, by close of business Tuesday, May
29, 2007. Finally, please note that due to the change in House mail policy, the U.S.
Capitol Police will refuse sealed-package deliveries to all House Office Buildings.
For questions, or if you encounter technical problems, please call (202) 225-1721.

FORMATTING REQUIREMENTS:

The Committee relies on electronic submissions for printing the official hearing
record. As always, submissions will be included in the record according to the discre-
tion of the Committee. The Committee will not alter the content of your submission,
but we reserve the right to format it according to our guidelines. Any submission
provided to the Committee by a witness, any supplementary materials submitted for
the printed record, and any written comments in response to a request for written
comments must conform to the guidelines listed below. Any submission or supple-
mentary item not in compliance with these guidelines will not be printed, but will
be maintained in the Committee files for review and use by the Committee.

1. All submissions and supplementary materials must be provided in Word or WordPerfect
format and MUST NOT exceed a total of 10 pages, including attachments. Witnesses and sub-
mitters are advised that the Committee relies on electronic submissions for printing the official
hearing record.

2. Copies of whole documents submitted as exhibit material will not be accepted for printing.
Instead, exhibit material should be referenced and quoted or paraphrased. All exhibit material
not meeting these specifications will be maintained in the Committee files for review and use
by the Committee.

3. All submissions must include a list of all clients, persons, and/or organizations on whose
behalf the witness appears. A supplemental sheet must accompany each submission listing the
name, company, address, and telephone and fax numbers of each witness.

Note: All Committee advisories and news releases are available on the World
Wide Web at http://waysandmeans.house.gov.

The Committee seeks to make its facilities accessible to persons with disabil-
ities. If you are in need of special accommodations, please call 202-225-1721 or
202-226-3411 TTD/TTY in advance of the event (four business days notice is re-
quested). Questions with regard to special accommodation needs in general (includ-
ing availability of Committee materials in alternative formats) may be directed to
the Committee as noted above.

Chairman STARK. If you could, just take a seat. 'm pleased to
announce Herb Kuhn and Mark Miller are here.

Herb Kuhn is the acting deputy administrator of the Centers for
Medicare and Medicaid Services. During his tenure he has been a
key leader in the movement to transform CMS from a passive play-
er of health services to an active purchaser of quality health care.
He is a nationally recognized expert on value-based purchasing and
payment policy.

Mark Miller is the executive director of the Medicare Payment
Advisory Commission, a nonpartisan Federal agency that advises
the U.S. Congress on Medicare payment, quality and access issues.
With more than 19 years of health policy experience, Dr. Miller has
held several important policy, research and management positions
in health care. Dr. Miller served as assistant director of health and
human resources of the Congressional Budget Office. Prior to CBO,
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Dr. Miller was the deputy director of health plans at the Centers
for Medicare and Medicaid Service, formerly the Health Care Fi-
nancing Administration. Before CMS, Dr. Miller was the Health Fi-
nancing Branch Chief at the Office of Management and Budget,
prior to joining OMB. Dr. Miller was a senior research associate at
the Urban Institute.

This program is to ensure that Medicare is an efficient purchaser
of care in both the traditional fee-for-service program and in the
Medicare Advantage program.

As T've said repeatedly, this year no program or payment system,
no matter how big or small, should not be reviewed. Everything is
on the table in terms of refinement, oversight and adjustment.
Medicare inpatient hospital services are the largest portion of our
spending, $106 billion in 06, and CMS has recently proposed a reg-
ulation that would move forward on MedPAC’s recommendation to
modify payments based on severity.

I look forward to hearing the details of CMS’s proposal and the
hospital industry’s reaction. While adjustments to DRGs along
these lines are overdue, I understand that other parts of that regu-
lation may be problematic for some providers. We'll return to that
issue in a minute.

In ’06 Medicare spent $43 billion on care provided by post-acute
providers. That included skilled nursing facilities, home health
agencies, inpatient rehab facilities, long-term care hospitals. These
providers are important in ensuring the health of our seniors and
people with disabilities, however the question we have to con-
stantly ask is whether we’re providing the right care to the right
beneficiary in the right setting at the right price.

There is a dramatic variation in the costs of care, often with little
or no evidence that outcomes are better in more costly settings.
The guiding tenet for Medicare should be that the site of care not
be dictated by financial incentives but rather by what’s best for the
patient. The further challenge for Medicare is that the four post-
acute settings, skilled nursing, home health agencies, inpatient
rehab facilities and long-term care hospitals, act as individual com-
partments or silos and don’t function as part of an integrated sys-
tem.

MedPAC and others have highlighted the need for a post-acute
assessment tool that guides placement decisions based on the re-
source needs of the patient regardless of the setting. I hope CMS
is making progress in developing a congressionally mandated dem-
ondstration project on this issue and that we hear more about that
today.

CMS has put forth proposals or is implementing various regula-
tions that attempt to better align payment incentives and ensure
payment accuracy. I look forward to hearing CMS testimony on
these regulations, however we are hearing from the industry that
many of these regulations, particularly the inpatient hospital regu-
lations, are nothing but backdoor attempts to circumvent Congress
and cut spending.

I'm loath to intervene in the nuts and bolts of regulations. I usu-
ally think that level of detail is best left to the experts like Mr.
Kuhn. I recognize that the program needs to make changes to re-
spond to provider behavior. However a lot of fair questions could
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be asked about how this behavior was estimated in reaction to the
inpatient hospital regulation and the magnitude of payment reduc-
tions caused by the adjustment.

Lastly, it boggles my mind that the hospital and post-acute care
providers would stand by silently while we continue to overpay
Medicare Advantage plans. We learned from the CMS chief actuary
a few weeks ago that overpayments to Medicare advantage plans
shorten the life of the Part A trust fund by 2 years. That’s 2 years
off of the life of this trust fund where we get the money to pay the
inpatient hospital services and most post-acute care.

Now the program is not in crisis. We have always done what we
needed in the past to protect Medicare, and I hope we’ll continue
to do that. That’s one of the reasons we’re having today’s hearings.

It’s important to note that these overpayments directly and nega-
tively affect Medicare’s financial outlook. Last I looked it’s not as
if the plans are treating the hospitals, skilled nursing facilities, or
home health agencies very well. In fact, I gather payments from
the plans often fall short of Medicare’s payment rate under fee-for-
service.

I hope that the providers who are here today recognize this ten-
sion and will work with us to protect Medicare and ensure its con-
tinued strength.

Do you think you can add to that or top it, Mr. Camp?

Mr. CAMP. I think I can, actually. Thank you, Mr. Chairman.
Thank you all for coming.

As the Committee seeks to improve the Medicare system we need
to examine how the program pays for both hospital and post-acute
treatments. Medicare currently allows its beneficiaries, as the
Chairman mentioned, to receive care in four different post-acute
settings, long-term acute hospitals, inpatient rehabilitation facili-
ties, skilled nursing facilities and in the patient’s home.

Medicare payments are seemingly based more on the sign on the
front of the facility than on the care provided. These differences in
payments have a real impact on Medicare’s costs. According to
MedPAC a hip or knee replacement patient currently costs Medi-
care $3,400 more in an inpatient rehab facility than at a skilled
nursing facility.

The lack of quality and outcome data make it impossible to com-
pare the two settings. Frankly we don’t know whether patients are
being treated in the most appropriate setting. The separate pay-
ment systems and different assessment tools have resulted in a
fragmented post-acute care system and, as the Chairman said, silos
of care, potentially resulting in patients receiving treatment at
higher intensity than necessary, driving up the cost of the program
to taxpayers.

In the Deficit Reduction Act, Congress instructed CMS to develop
a demonstration program that would use a common patient assess-
ment tool to better compare the different post-acute care sites. I
look forward to hearing what progress has been made in imple-
menting this important project.

I'd also like to say that I'm deeply concerned about CMS’s contin-
ued expansion of the 25 percent rule to freestanding and grand-
fathered LTCHs. In 2004, I wrote CMS saying this policy was mis-
guided. I believe then, as I do now, that MedPAC’s call for patient
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admission criteria is the way to go. Admission should be based on
clinical criteria not arbitrary quotas. Simple statistics are denying
beneficiaries care at the appropriate facilities, adding unnecessary
hurtles to getting care they deserve.

We will hear about a proposal to modify Medicare payments to
hospitals. Recently CMS proposed to make significant refinements
to the payment system for inpatient services, which would adjust
payments to account for sicker, more expensive patients. I've al-
ready heard concerns about how CMS has attempted to anticipate
changes in hospitals’ coding practices under the rule, and I look
forward to examining how to best ensure payment accuracy with-
out limiting beneficiary access to important patient services.

I thank the Chairman for this hearing, and I yield back the bal-
ance of my time.

Chlairman STARK. Thank you, and now let’s hear from our first
panel.

Mr. Kuhn, would you like to lead off and enlighten us in any
manner you’re comfortable?

STATEMENT OF HERB KUHN,
ACTING DEPUTY ADMINISTRATOR,
CENTERS FOR MEDICARE AND MEDICAID SERVICES

Mr. KUHN. Chairman Stark, Mr. Camp, distinguished Members
of the Subcommittee, thank you for inviting me here today to dis-
cuss Medicare’s reimbursement systems and payment updates for
acute and post-acute care providers.

The Centers for Medicare and Medicaid Services looks forward to
working with Congress in the coming year to further reform Medi-
care’s fee-for-service payment systems and to make strides toward
our shared goal of delivering the highest quality of care to people
with Medicare.

As the Administration’s fiscal year 2008 budget proposals and re-
cent rule-making demonstrate, CMS is committed to ensuring that
Medicare providers are paid appropriately and accurately for serv-
ices furnished to beneficiaries.

In turn, beneficiaries are entitled to and deserving of access to
high quality care in the most appropriate setting. We firmly believe
that the continued improvement and refinement of Medicare’s pay-
ment systems with the aim of making the delivery of quality care
mmie efficient will bring us closer to achieving these interrelated
goals.

The proposed rule to update hospital inpatient reimbursement in
the coming fiscal year is estimated to increase payments to more
than 3,500 acute care hospitals by $3.3 billion. CMS is embarking
on a third year of refinements to inpatient prospective payment
system based on recommendations from the Medicare Payment Ad-
visory Commission. We propose to adopt a severity diagnosis re-
lated group system to better recognize severity of illness and the
cost of treating Medicare patients.

But increasing the number of DRGs from 538 to 745 we will im-
prove the accuracy of Medicare payments. This follows 2 years of
incremental severity adjustments and last year’s movement from
charge-based to cost-based weights. Consistent with the law, the
severity adjustments would be implemented in a budget neutral
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manner, neither increasing nor decreasing overall Medicare spend-
ing. This step was taken to account for improvements in hospital
coding.

That hospitals would code more accurately under such cir-
cumstances is a sound and legitimate response supported by re-
search dating back more than $20. Appropriately however, pay-
ments would increase for hospitals serving more severely ill pa-
tients and decrease for those serving patients who are less severely
ill.

This year’s inpatient hospital rule aims to improve the reliability
and quality of care by continuing to expand the number of publicly
reported quality measures. Also for the first time, CMS is recog-
nizing hospital-acquired conditions and will ensure that Medicare
no longer pays hospitals for the additional costs of cases with these
conditions.

CMS has also issued proposed rules for skilled nursing facilities,
home health agencies, and inpatient rehabilitation facilities. The
SNF proposal provides a 3.3 percent update and seeks comment on
the forecast error adjustment. IRF's are also given a 3.3 percent up-
date, and the proposal seeks comment on whether some or all of
the existing co-morbidities should be included and calculated in
compliance with the 75 percent rule, which aims to promote access
to care for beneficiaries who require specialized and intensive reha-
bilitation care furnished in rehabilitation facilities.

The proposed rule for home health features the first major set of
refinements since the advent of its prospective payment system in
2000. Research conducted by Medicare contractor APT Associates
identifies two significant areas for payment requirement, therapy
thresholds and case mix changes. This research was vetted thor-
oughly with the stakeholder community in 2005 and 2006.

Finally, CMS has issued the final long-term care hospital rule,
which continues the agency’s efforts to ensure Medicare is paying
appropriately for medically complex patients. The rule advanced
recommendations to short stay outlier policy and modified the 25
percent rule to include freestanding facilities.

In addition, it identified next steps CMS will pursue in working
with the industry to develop patient and facility criteria for
LTCHs. This effort stems from a MedPAC recommendation and
subsequent research CMS conducted with it’s contractor RTI.

Mr. Chairman, CMS is firmly committed to implementing ration-
al and responsible policies to ensure that Medicare remains fiscally
sustainable. The actions we take now would directly impact our
ability to preserve the promise of healthcare coverage for America’s
seniors, people with disabilities and low-income, vulnerable popu-
lations.

We look forward to working with Congress in the coming year to
reform Medicare’s fee-for-service payment systems, in particular
those that impact the providers we are discussing today.

I would be happy to answer any questions the Committee might
have.

[The prepared statement of Mr. Kuhn follows:]
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Testimuny of

Herh Kubin
Actimg Deputy Adminisirater
Centers for Medicars & Medicaid Services
BéFore the
Homse Wavs and Yeans Sabeommities on Health

Hearing sn

Wedicare Institutional Providers: Acuie and Post-Acnie Care

May 15, 2047

Chairman Stark, Mr. Camp, distinguished members of the Commitiee, thank vou for
inviting me here today 1o discuss Medicare's payment systems and payment updaies Far
acute ard post-gcute care providers. The Centers for Madicare & Medicaid Services
(CM3E] books Torward io working with Congress im the coming vear to build on cur efforis
1o refiorm Medicare’s feesforservice payment systems and 1o work towands the shared

gl ol delivering the highest gualiny care v Medicare bereliciares.

As the President’s Fiseal Year (FY') 2008 Budgei proposals and recend rulemaking efforis
demonsimte, CMS s commitied 1o ensuring that Medicare providers are paid
apprapriabely fof serveoes funidshed o Medicare bemeeiares, that Medicare
beneficiaries have access io high-quality carg im the most approgriote seiting, and that
Medicare’s paymeni sysiems encourage the efficient delivery of quality core, My
testmmemy will olfer specific highlights from the Pressdent’s FY 28 Budget, amd wall
then sunsmariae our reeent rulemaking effoes i the arcas of hospitale, long-tesm can
hespitals, inpaticnt rehabilisation facilities, skilksd narsing facilities, and bome health

ngencies,

President’s Fiscal Year 2008 Budget Proposals

Federal Reserve Chairman Ben Bernanke, the Medicare Trustess, and the Medicars
Payment Advizory Commission (MedPAC] have all stressed the impaniance of tnking
imnmeliake action b ensure the long-term sustainabibity of the Medicare progranm.
Recogmizing the gravity of these warmings, the President's Budge proposes to strengthen
the Medicars program by encournging provider efficiency and produciivity
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When comined wilh Medicare adminisirative proposals,’ the FY 2008 Medscare
legislative propasals incladed in the Budper would save 533 billion m FY 2008 ans
£75.9 hillion cver five years. Amang odher things, the President’s Budgel wouald:

#  Foster Productivity and Efficiency: By encauraging provider productivity and
efficiency through payment adjustrents, the Budpet would show ¢ost growih;

e Encoursge Fligh Quality Care: The Budget would encouwrage high quality care by
linking payment te the reporiing of guality daia, expanding on value-based
purchasing for bospitals, and eliminating Medicare pavment for never evenis;

e lmprovg Program Ivegntys The Budget would improve program integrity by
facilitating the proper coondination of benefits thraugh improved datas sharing,
|:r‘|:=I1i.|'|,|?. wncenlivis for privviders io recoup their debis, and stremgthening the
integriy of the admmisimative appeals process by limiting Mundamis jurisdiction
a5 2 haars for abtaining judicaal reviow.

In addition 1o the proposals in the Presiderd™s FY 2008 Buodget, CMS remaing comimited
N 105 core missson of encouraging cantinomes gual ity improvensent acnoas all of
Medicare's paymeni systems. The pofiicies includad in the varous proposed and final
rules this year reflect CME” effaris io ensure thai all Medicare providers have icentives
tir furnish high guality, efficient care to benficiaries and that Modicare pays
appropriately for thase services.

! The Medicae badickpet emees admiinbrallve wavisgs of 510 hillioa in FY JHIE mnd £1400.3 bellon ever
frve years. Sevings will resell fom new effon= in srengihen program iniegnty in Medkane paymem
syt et fior inapproprine peovider payments, and adjust payments o ensoerage eMicioney and
productvity.

* e ssvings cxlimales arg met of o propeal n which Medicare funds are trenslamed o Medicssd 1o pay
preminms for ceram low-income mdividuals.
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Fiscal Year 2008 Hospital Inpaticot Prospective Payment System Proposed Ruole
I propoded nele o update the FY 20E hospial mpabent prospeciive paymen] syilem
(IFFS) i cstimated o incnecase paymets fo more than 3590 acuic cane Bospitals by $33
billion. The proposed rule also takes significand steps o improve payment stouracy

while providing sdditional incentives for hospitals s engage in quality improvement

19

effars. Reforms inchude proposals to restraciure the inpatiend dizgnesis relxed groups
[[HGs) t0 more nocuradely account for patient severity, ensare that Medicore no longer
pay= hospatals bor the additional costs of hospital-acquired condatians {inchaxding

inbections], and expand the T of pubhicly reporied qualsty measumes.

T proposed meforms continue oar ¢ffoms, for the thind consecutive year, 1o implement
the most significant revision of Medicarc's IPPS since 1983, They ane measured sieps to
improve the accuraey of Medicare s pavmenst for impatient stayvs to beiter aceount for the
severity of the patient”s condition, They continge changes bepun Iast year 1o improve the
noouracy of Medicare's impatiem haspitnl paymenis by asing hospiinl costs rather than
charges to set raies. They adjust payment urder the 1IPPS 1o better recognize seventy ol

e and the cosl ol ireating Medicare pabenis by incressing payment lor some servioes

and de

asing paymenl for others, They also will belp elirunale biases i the current
evatern thit provide incentives for physician-owned specialty hospitals to meat the
healthiest and most profitsble cases. leaving the sickest and mare costly patients to be

treated in general poute care hospitals

Specifically, the proposed rule would create 745 new severity-adjusted diagnesis related

wrops | Modscane Séy
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The new DR system presents opporbanities 1o change documentation and coding
practicess o recsive higher payments without & real increass in patient severity of illness.
Without 2n adyustimenl L the IPPS rates 1o accounl for ths case mix growib, 1he proposed
Ml S-DRGs would nat be hadget neotral ns reguired by stobate, The CMS Office of the
Actuary estimaies that an adjustment of 2.4 percent 1o the TPPS raies for both FY 2008
and FY 200 will be neosssary o accoant bor the anbcipated improvements in oodmyg; and
documeniation, CMS will revisit these adjustmenis in two years if projecied and neieal
dats ane different.

Prior o FY 2007, the DEG relative weights were based on hospiial charges, Basing
DR nelative weighls oo costs instesd of charges mproves the accuracy of payments,
leading 1o heiter incentives for bospital guality and efficiency and enswring that payment
rates relate more closely o patient resource peeds, |m FY 2007, CMS adopisd cost
weights using bospilal data for 13 separale depariments owver a 3-year transitive period.
The proposed rule for FY 2008 would continee so phase-in this change so better align
prasvimieel stk thse costs of care by usiing estimated Bospiral costs, rather than charges, 1o
estzhlish relmtive weights for the DRGs, Under the propoesed rubz, hospitals woald be
paid dhuring FY 300E based on 2 blensd of ane-thind charge-based weights and two-thinds
cosl-based weights for the DRGs. 1n FY 2009 hospitals wouald be pasd based oa 100
percent onst-hased DRG werghts.

Urider the statube, in sddstion g the base payment bor the DRGs, Medicane makes a
supplemerinl autlier payment s a hospital ifthe estimated costs for treating o panicular
case cnced the wsual Madicare payment for that case by a st threshold, Medicare scis
the threshold for high-cost cazes 21 on amant progected o ensure that alal outler
paymends equal 5,1 percem of wdal inpatient hespital peymenis, For FY 2008, Ch5 is
proposing o adogl a high-cost cutlier thneshodd ol $23005, down from 524475 in FY
T M3 is propasing to kywer the mailier threshodd becouse fewer cases will be paid
as outliers under the revised DRG system, which will more accuranely account for patient
weverity. Wilh the hwer threshold, however, CAMS progects that il will coslimue bo pay
Between 3 and 6 pervent of total [FPS paymends as satliers, as required by low,
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In keeping with the Aeency’s commitment b bvalthosine oualigy the reanpee) e woulid -

als

imnplensesn a provision of the Deficit Reduetion Actof 2003 {(DEA) thar takes the list
steps tewand preventing Medicars from paying bospitals more for the additional costs
ireating & patieni thal acquires a condition (imelsding an infection| during » hespétnl s
The DR A requires haspilals t begin reporting secondary dingnoses that ane present ar
paticnt’s admission, begioming for discharges on or afler October 1, 2007, The DRA 2
requinis the Secretary of Health and Human Services IHHS w0 seloct al least iwe
couditions that are (1 high cost, high voelume o Boiby (2} assigned woa higher paying
DG when present as b secerdary dingnosis; ard (31 are reasorably preventable throu
application of evidence-hased guidelines. Beginming im FY 20009, cases with these
conditions woulkd not be paid 21 o higher TIRCG unless they were present on admassion,
The propased rale slenbities six conditims, meleding three senme preventable evenls
(somtetiws calbad “never events”), thal meel the statuiory cmtenia foe payinenl adjusis
in FY 2005 CM3 seeds public comment on seven addiviosal conditions that could be

corsidered for futurs years,

The proposed male recommends changes ioothe way Medicare pays for hespatal copital
related costs based on an analyses thal showed substambal posttive margins experience
by somie Bospitals, The ruke recomsends a full capatal payiment updase Far rural hosgpi
and ne updase for urban hoapials. The rule alse proposes e eliminans the large urban
add-on payment and secks conmend on pradually discontinning the teaching and
disproportionate share (DSH) adjusiments bo capital paymends

Inghe FY 20T [PPS and the O% 2007 Bospilal mstpatient prospecive payment syslem
(CHPES)S fnal rules, consistent with requairements in the DA Tar C85 o expand the
“seamer set” of [0 quality measanes that bave been used since 2003 CMS added new
miasures w the Reperting Hospital Quality Dadn for Annual Payment Update
(RHODAFL program, The FY 200 IPPS proposed rule continues the effion by
propising o sdd five new quality measures, bringing 1o 32 the mumber of measures th

hospatals would need v report i FY 2008 1o qualily foe the full markel basker update
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FY 2000, The ve additieoal propesed measures include 3W-day momtality for Medicare
pilsenils with preusnoaia, ansd foar neasares relating 1o surgical care improvement Tl
proposed rule alse seeks public comment concerning othser measures that could be added
far FY 3004 and beyond, In pddition io this expansion of inpatient quality neasures, the
O 2007 QPS5 fimal nale anrourced plans to extend quality reporting o sutpatient
hosmitals. Payment mbe increases in the oulpatient setting will be tied (o the repariing af
quality measures begioming m 2. CMS plans o develop quality measures thal ane
apecilically appropriabe for hospital outpatsent care bo promote greater value m the
purchass of hospital outpatient services for Medicare beneficiarics. As nequined in
section 109 of the Tax Relief and Healih Care Act of 2006 (TRHC A, for hospéials that
i mot shmil datn on guality measyres, the outpatient department fee scheduale ncreass
factar wall he redwuced by two percenlage prinis beginning im 2009,

Finally. to foster transparency and patsent saliety, CMS 19 proposiing 1o cheabe new
disclosure requirements for specialiy hospitals. Physician-owned facilivics would have io
disclose swch pwnership to patients and provide the names of the phyeician owners upon
request, Physician-pamers who are members of the hospital’s medical stafT would also
he required o disclose their cownership o the patients they refer ta the hespital at the time
af referml. UM% would have the suthority B bermmale a provider agreement fic
noecompliznce with these disclosure roquirements. [n addition, the proposed nole woulbd
reqquire a hospital to nodify all paticnts in writing if 3 doctor of medicine or docsor of
asteapathy is not present in the hospital 24 hours a day, seven days per week, and
deseribe how the hospital will messt the medieal nesds of & patient who develaps an

emergency condition while po doclor is an site.

Hate Year ZIHH Final Bule for Long-Term Care Hospitals

The final ale vo update the paymest rates and pelicies for the long-term care hospital
prospective payment svstern (LTCH PPS) for the 2008 Baie Year (RY') assures
approgrinke payment for services fumished to severely ill patients and patients with
medically complex conditions, while providing incentives i king-lerm care hospitals
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{LTCHs} o fumish more efficiend care o Medicars beneficianss. Total Medicare
payienils by LTOHS s BY 3008 are expectad o evosed 54 billion,

LTCHs are generally defined as hospitals that have an average Medscare inpatsent bength
af stay of grenter than 25 doys. These hospitals typscally provide extended medicnl andd
rehabilitative cane for paticsis who may suffer from multiple acute or chronic conditions
ar require chinically complex care. Servicss typically mclude respirtory therapy and
management of complex medical and post-surgical patients who have had prolonged

ilInesses.

Ienpdemented 5 FY 2003 and updated ansually, the LTCH PPS se1s Medicane
reimbwursement for approximately 400 LTCHs, CMS is wpdating the LTCH PPS Federn
rape by 07| pencent bo $38 356,45 for patsent discharges occurring on of &fter July 1.
20T through Jume 30, 2008, This update 15 hased on the most recent estimate of the
markel kasket applicable to LTCHs, which is 3.2 percent for BY 2008, and the mos
recently avaslable LTUH case=-max data. CMS analyss of LTOH claims data indicates
that a significand portion of the estimated increase in observed case mix between FY 2004
arel FY M5 15 due 1o changes in coding praciices amd documenstaiion ralbes than the
treatmend of more resource intensive palienis. CMS, thergfone, is adjusting the Fedeml
fabe For e estimated 249 porees nenease in apparcit cise mis due 1o changes in coding
practices,

Samalar 1o the oullier palicy under the IPPS, Medssire pays LTCHs an additsnal amiami
for tremting wrswally high-cost cases. To be eligible for cutlier paymenis, the hospizal™s
extmated xS in realing a given case must exceed the leag-lenm care dagnesis-relased
group { LTC-DREG) payment by an aotlier fixed-loss amount, For BY 2008, that fined-
loss amsount is set ar §22 934 — up from 514,857 the veur before. The revision ensunes
that estimated aggregate oathier payments do not execed 8 pervent of estimated iodal
paymeenis under the LTCH PPS.
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Becanse the LTC-I¥ECs are the same DRGs used under the [FPS, although weighted 1o
reflect the greater complexity of LTCH cases, and these refinemenis woald improse the
recognition of severity of Ulsess among LTOH pavents, CME has propesed w adopt the
same DG refinemends proposed in the FY J00& [FPS proposed rule for acube care
haspiials pasd under the [PPS for LTCHS as well, 1§ adopied, these changes will inke
effect urder both payisants systems on Cetaber 1, 2007,

Inthe LTCH PPS final male for BY 2008, CMS is extending the =23 percend rubs™, which
currently applies a payvmenl adjustmenl only 1w LTCHS and satellive Gealities of LTCHs
that discharge patients that were admitted from their co-located host haspital {generally
an acusg cane hospical). The BY 2008 final mile provides for application of the paymend
adjustiment b LTCHs and savellses af LTCHS (ncluding grandfihenesd facilnies) that
nidmit patients from refermng hospitals that are mot coslocated with them and that couse
the LTCH ar LTCH sateflise to excesd o specific threshold of discharges admitted fram
thal referring hoespital. 1 alse pravidiss fior a similar paymint adjustment For
grandfathered LTOH hospitals-withim-hespitals and LTOH satellite facilities that admit
patients from hospitals thin are co-located with them, The rule slso provides a 3-wear
transition peried for the mmplementation of these provisions. In the Girst year of the
transition the threshild may not exceed 75 percent. Daring the transition perind, CM3
will continge 1o exphors impbementing a recommendation from MedPAC to develop
fucility and patbemt-level eribena lor LTCHs. In 2004, CMS conbracted with BT e
perfem o comprehensive analysis of the feasibility of developing assessment criterin,
CMS is reviewing and evalusting the recommendstions made by RT] in cheir final repon,
and will comimue o engaee inleresbed pariies in lhe possible development of a ool w
nssist im idemtifying patients that would be better suited to receive treatmend in o LTCH
sefiing.

Fimally, CM35 iz rewizsing the current payment a&djustment formula as it applies o shoet-
sty caitlier discharges from a LTCH that have a length of stay (LOS) that is less than or
el 1 an “IPPS-comparable threshokl.” Begmnang with discharges on or after July 1,
2007, Medicare willl pay for these discharges with an LTCH PPS amound not 1o exceed
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Al “comparabde [FFS per dicen amoust™ fioe that particalar DRG. Thas approach wdll

~er il im appropriate Medicare payments for those cases that are admitied and treated al
L. TCHs, but that have o LOS similar 1o cases pypically treated in neute care bospitals pai
under the IPPS. For shoe-stay outlber cases where the lenpth of stoy exceeds the “|FPS-
comparable threshald,” payment would bo made uncler the existing shorl-stay outlicr
pilicy.

Fiseal Year 208 Proposed Fule For Inpatient Rehalvilivation Facilities

Afler an illness, imjury, or surgical care, some paticnts peed intensive rehabilitation
services, such as physical, occupational, or speech thernpy. Inpatient rehabilication
Facalitics { IRFspare designed o offer specialimed rehabilicstive care vo patients with the
most infensye meeds and Medicare pays [RFs 2t o hogher rabe than seme other bospilals

in recognition of this,

In FY HHES, Meclicare will pay approsamately 56,3 billson 1o mone than 1,200 18 Fs, The
Y 2008 proposed nale 1o update pavments under the IRF prospective payment system
(IRF PPS) would increpse Medicare payments so TRFs by approximacely 5 130 million,
Thiss enelisdis a 3.3 percei pavineist inenease, based on the rehabiliatoi. peychiatric anc
loag el TmPa 5 hespral VRPL b marsel bashel Thae BPL markat b v dusigs

el b
capiie inlavivn i b costs ol geeds ard services regquired o poovide the spec

il izl
sttt e o Pered Bl VgD, sontakan o ng markess Pasket thn appless tap
el
ol cine s tals
. Fhe classileation eriterisn lsat s nesen as the 775 pereenn rale™ st wes las
A

B Tal v Deesquezal o oot TRE thant es snlspest o U THE TP oo st
(RIS
comsaliztin vonlb s madussry anad wlopted Shreael e oole making process, e

azlly
' wlopiedd oo PN pclistinencish thaose Fospitads aecl fospial anis thae weeih e
I eible fie
: e enpan frven thae TPPS this o Basod e atenit oo terice ceiiices tr b af 1l e
dvstimgnss RS T acole cire ospalals Paocnsarmg e e nrann pereenb
e . . .
Pzl s ezl cnpatient pepolaciea s compesed of paieais whoo roouene invensse
.

bz i iz seryives Bor b weateaent of o et ane ol thoresn medical condi
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specified in regulations. This mininm percentoge is known as the compliance
thresliald. T3S Entent in sdopting the 75 percent rule was 1w protect palbent acoes i
carg by providing IRFs with same Hexibility when admitting patients. As bong a5 the
required percentage of & faciling’s sotal ingaticnt populstion requing intensive
rehabilintive services for ¢ least one aof the 13 specified medical conditions specified in
the regulations, the facility can maintain it staius & an IRF and have the Texibility 1o
offer their highly specialized services to patients who do not meet those specified
cositions. Durisg the transitbon persod provided foe in the regulatioes, a comorbadiny
mecting conditions specified m the regulations may also be counted toward the applicable
threshald.

As enforcement of the 78 percenit rube gradually phases in froem Jaly 1, 2004 throagh July
I, 2008, Medicare claims datn have demonstrabed that patients — who might have been
treabed iman [RF but whe bave clinical comditions appropriate for care catside of an
IRF) - are now geiting needed care in ather mone appropriste and less cosily seitings,
Accordingly, the FY 3008 |RF PPS proposed mule dees neg change the phasc-in to the full
75 perent compliance threshold as the appropriate threshald that mamiains an [RFs
flexibality in adeicting patients, whibe ersuring that care is delivensd in the most
UppTapriate seiting.

The 73 percent compliance threshald is being phased in sccording 0 the following

methododogy. CMS wuses the stam of a provider's cost reporiing period te determing

which eompliance thresholl appl]-'ll,l-del:rmme ifa |'u.':s|1|1::|| shoald be clazsifisd as an

IRF. For cxample. in accordance with Section 5005 of the Deficit Reductionf:m o3 2.
(AL, o &) percent threshald spplies (i cosl reparting periods hl:girrnlng- during the 12
ridsth period Beginming on July [, 2006, The complisncs threshold increases io 65
percent for cost reportang periods begmng during the 12-month persod beginning on
Julv 1, 20T For cost reporting pericds beginming on and afier July 1, 2008, the

compliance threshokd s 75 percent,
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Fir thi: cost repomting periods that begin befone July 1, 2008, the 75 percent rule
repulatmons allow co-mortideies that meet the regulastory covleria b be wsed 1o determine
the compliance pereentage. This transitianal provision expines for cost reponting periods
that will begin on o after July 1, 2008, The propesed nele dess not exiend its
application, but CMS is seliciting commenis and research an cumment policy or other
egitians, including exterding this provision for n specified time or making it 2 permanen)
part of the IRF PPS policy.

In additicn, the proposed rule would ingrease the high-cost ouatlier threshold to £7,522
from $5,334 in FY 2007, based on an analysis of 2005 daca which isdicates tha the
proposed threshold would maimain estimated outlier payments at 3 percent of tolal
pavments under the IRF PPS, Alcheagh the higher threshold would mean thas fewer
cases woukl qualify for outlier payimests, & lower outlier threshold woald requine an
acrass-1he-board reduction in the hase payment for an [RF siay in arder 1o mamiain
budget neutrality, The high-cost outlier threshald may be wpdated for the final rule hased
oo analyals of 2006 data. The proposed nale would also clanfy that shori-stay teansfier
cases that meet the cniterin to gualify For putlier payments are eligible b receave the
aidditional payments,

Fiscol Year 3008 Proposed Buole for Skilled Morsing Facilities

Under ihe FY 2008 proposed nele to update the skilled narsing fagility prospeciive
pasmcil sysbem (SME PPS), Medicare paymeits to skilled nursang facilities (S5 Fs)
wiitlld imcrense by approximately 5690 million. This 1.5 percent increase reflects CMS’
cEnmitment to improving the quality of care in the long-term eare seiting whils
maiitainimg prodictabilioy and stability 6 payments for the nursing Bome industry. The
new propased payment rates alsa contimue o melede a special adjustment to cover the
pidditional services requirsd by nursing home residents with HIW AIDS,

ChS uses a SN market baske! to measure changes i the prices of an appropriale mix of
poods and services inchuded in coversd SMF stays. The price of itemns in the SMIF market
baskin s measured gach year, and Medicare payments ane adjusied socordingly. The
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propased rule includes & propasal 1 apdave the SNF market basker, which curmenily
reflects FY 1997 data, to reflect FY 2004 data. Other propesed revisions inclade
updating the SNF market hasket inpuls, using Medicare allowsble tolal oost data (ratker
than ineal facility cost dnia ) o derive the SMF market basket cos) weighes, and creating

Two new cost calegonies: professional Hability insusamee and postage.

Tir bl distispuiah between majoe forecast ermors and mode typica] minor varianees, the
proposed nale woald revise the threshedd for the difference betwesn the forecasied and
actual clanpe in the market basket wigeering & forecast error adjustment froim the cannent
10,25 perceninge pairt threshold s 0.5 percentage pont, effectrve with FYHHE,

Colendar Year 2008 Proposed Rule for Home Healith

Under the CY 2008 proposed rule to update the home health prospective payment sysicm
{HH PPS L, payments 1o home health agencees (HELAS) woald incresse by an estimaged
51440 millicn, This proposed nale reflects CMS" commitment &0 ensuring more
appropriate payment for servces provided by Medscare HH As, while establishing

incentives for mare eficient care for Medicare beneficianics.

The proposed rule ingreases the home health market basket by 2.9 percent. [t also
combims 3 proveian o comtinue 1o &xljust paynsesl foe the repoeting of gualiny dats,
HHAs that swbmit the required quality data would recsive payments hased oo the
proposed update of 2.9 percest for O 2008, HHAs thai do mot subeit quality dacs
wosld Rave their incrense reduced by I perceniape points g0 009 percent for CY 2008,
Addionally, CMS analyais of claims data indicaves that a sipnaficant portion of the
regent incrense m ohserved cose mix is due to changes in coding practices and
docusentation rather than treatment of more resounce inbersive paticats, snd this rule
propases i reduce the national standordized Gl-day episode payment raie by 2.75 perveni
pier year for thiee vears beginning in CY 2008 fo account for these clanges in case-mix
that is not related oo home health patient™s actual climical conditean,



20

In addivion, this proposed rule includes the Rt proposed relinements w the HH ]S
aimge the inception of the payment system. These propesed reflaememts woald improve
e comprehensiveness of e case-mix mode in the HHS PPS and thus improve the
aceuracy of Medicare’s prymenis, One example is & proposal 1o replace the current
thernpy threshold ag 10 visits with thres new therapy threshodds at six, 14, and 3 therapy
vigits, These changes would significantly increase the case-mix medel’s hility to maore
approprintely reflect HEA costs and comsequently provide mare aoouraie payments (o
HEHAs. 1o addisan, in response to ongoing concerns aboul the inadequacy of the camenl
payment for non-routine iedical supplies under the HH PPS, (b rule proposes ie replace
the cxisting approach with a sysbemn that pays for non-routine medical supplics adjusied

for & paticnt's severity,

Post-Acute Care Payment Demanstration

A discussed nhove, Medican: cusrently covers post-neute cane services in a variety of
seitings, including long:term care hespatals, mpatient rehabilitation facilities, skilled
nursing facilitses and home bealib agencies. Medscare®s post-acube care benelits and
paymenl polices currently Focus on the sive of service imstead of the charclenstes and
nieds of the particular beneficiary. As a reswll, payments across setiings may differ
comsiderably even though the clinical charascteristics of the beneficiary and the serviees
deliversd are very similar,

Hection F008 of the DRA nuthorizes o post-zouie care paymend reform demonsimtion,
requiring the Secretary 1o establish o demonstration pragram by January 1, 2008 that
would use a comprehenave assessmeend Lood al bospital dischange 1o delermine
appropriale posl-acule care placement based oa patient cane neads and olher
characteristics. Under the demonsiration, a standardized patient assessment instnanen
will b used. This imstmament referned o as CARE (Continuity Asscssment Record &
Evabuation} sill b comprehensive, ingsropernbe and implemented on p secure inbemet
hsed platfiorm, with the objective of enhancing beneficinries’ safety with transfers
between selfings and deliver crilical health care mformatian fo praviders in real time,
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Comclusinm

Mr, Chairman, thank vou again for the oppormunity to appear before you today, CMS is
fi Yy |_'|||I'|||'|I[;_~:| B NPT In E ralianal, resprsEhle, and I-|_|-|I.d.||l:||'|||_' |'|-\.||i|_'i|,"~| [4]
enEure e fracal susssgabiliy of the Medicare program. Ce setions now il directly
mmpact our ability w preserve the promise of health care coverage for Amenca’s semiors,
peaple with desabilities, and low-income, vulnerable populations. We look forward to
warking with Caongress in the coming year to build on our efforts o adminisimtively
reform Medicare"s fee-for-service paymend sysiems — including those that impact the

Enrimrhoal, e - ders we ane discussing woday

I wansld be bappy o answer any gquestions at this time.

———

Chairman STARK. Thank you.
Mark?

STATEMENT OF MARK MILLER, EXECUTIVE DIRECTOR,
MEDICARE PAYMENT AND ADVISORY COMMISSION

Mr. MILLER. Chairman Stark, Ranking Member Camp, distin-
guished Subcommittee Members, as you know, MedPAC is a con-
gressional support agency created to advise Congress on Medicare
policy. As you know, we have 17 commissioners from diverse back-
grounds that review the work produced by the staff and shape the
advice that we forward to the Congress.

As we consider our policy advice to Congress we keep a couple
of principles in mind, assuring that beneficiaries have access to
quality care, assuring that taxpayer dollars are spent wisely and
then designing payment systems for providers that assure this ac-
cess but also assure that care is provided efficiently. In this in-
stance efficiently means not just lower spending if that’s appro-
priate but also higher quality at the same level of spending.

There are other considerations that I know are on the mind of
commissioners. First there is a long run sustainability problem for
Medicare. Medicare is growing faster than the budget, the economy
and beneficiary incomes. But these spending increases have not
been consistently accompanied by improvements either in coordina-
tion or the quality of care.

We believe attention is needed to improve payment and delivery
system incentives as part of the solution to correcting Medicare’s
long run sustainability issues.

Second, Medicare policies must evolve to be more sensitive to the
performance of providers. That is, we should pay more to providers
who use resources wisely and provide high quality care, we should
pay less to those who do not.

Third, that as a payer Medicare must maintain physical pressure
on providers in order to assure that providers are constantly en-
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gaged in spending carefully and improving the quality of care that
they provide.

The testimony I submitted discusses policies related to fee-for-
service hospitals and to post-acute care. I will just note a few ideas
and then take other questions for more details. MedPAC has pre-
viously made recommendations to establish a budget neutral pay-
for-performance system for hospitals and home health agencies. We
have also called for refinements to the hospital underlying payment
system for hospitals, skilled nursing facilities and home health
agencies.

Regarding payment policy, as mandated by law each year we are
asked to make recommendations on payment updates to Congress.
We consider several factors, supply of providers, access to service,
how much Medicare pays relative to providers’ costs.

With respect to hospitals the commission finds that most meas-
ures of financial performance are positive. For example, access is
good, service volume is increasing and spending on capital is at an
all time high. However there is some bad news. Medicare margins,
the amount Medicare pays above cost, are negative and falling.

Part of the reason that these margins are low is because hos-
pitals have had high rates of cost growth. We think that part of
the reason they have had high rates of cost growth is that private
payers have not put significant fiscal pressure on hospitals to con-
tain their costs. We find, for example, that hospitals that have con-
sistently poor Medicare performance are also hospitals that are
paid well above their costs by private payers and hence have high-
er costs per case and higher growth in cost per case.

So, taking this evidence into account the commission tried to
strike a balance between these various indicators and the need to
maintain fiscal pressure. We have recommended a full market bas-
ket increase for hospitals but implemented concurrently with a
budget neutral pay-for-performance system for hospitals. The pay-
for-performance policy would redistribute dollars among hospitals
so that the net payment to high quality hospitals would be greater
than a market basket alone and the net payment to low quality
hospitals would be less than the increase for a market basket
alone. In other words, we do not believe that all hospitals are enti-
tled to a net increase in payments equal to the full market basket.

In a previous report on specialty hospitals, the commission made
a series of recommendations to improve the underlying hospital
payment system by refining the payments to remove distortions
that make some services systematically more profitable than others
and to better account for differences in patient severity.

Regarding post-acute care services, home health SNF, long-term
care hospitals and inpatient rehab, generally the picture is positive.
There’s an adequate supply of providers. Beneficiary access is good.
Volume of services is generally increasing and through 2005 Medi-
care payment exceeded cost by a wide margin.

However, looking forward to 2007, some circumstances have
changed. For inpatient rehab facilities and long-term care hos-
pitals, changes in the regulatory environment will bring payments
for these facilities down. But in evaluating these impacts the com-
mission chose to recommend a small, one percent update for inpa-
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tient rehab facilities and a zero percent update for long-term care
hospitals.

Regarding long-term care hospitals, a few years ago MedPAC
made recommendations to implement patient and facility criteria
that would better target services to Medicare beneficiaries. Finally,
projecting forward for home health and skilled nursing facilities,
we continue to see that Medicare payments far exceed costs and
have recommended zero updates in these areas.

I look forward to your questions.

[The prepared statement of Mr. Miller follows:]
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Chairman Seark, Ranking Member Camp, distingushed Subcommiltes members, ©am Mark
Millker, enocutive dimector of the Medicane Payment Advisory Commassion (MedPAC). |
appreciate e opportamity o be here with you this aflemoon 1o disouss Medicare fiee-for-
service pavments o cerain Medicare fiee-far-service healih care providers. As vou know,
MedPAC has particular expertise and an extensive tock record i this aren. In its work oo
Medicare payment policy, the Commission has consistently conducted its analytic work guided
by thres key prineiplya g ensure a concepria cossiency I senicare iee-aorsemice

pavments Medane paymenl systems choukd ensune beneflciany acoess o high-qualicy cane b
an approprise sening, they shoall give providers an incenive ioosupply csre elficienly, and
they shauld appropriaely oomral program spesding,

Thi Cosmmession hms becoma incrcsanply comcemed wilh the rend of higher Medicare
spendimg—al a growih rale mach higher than for the economy averall—without a
commensurabe morease in value to the program, sech as higher quality of care or improyved
health status. Drespaie this rapsd growth in spending, large gaps i the quality of cane that is
delivensd persist, as the Insistute of Medscine and others hove documented in recent vears,

The growih in spending, eombined with retiremesd of the baby boomers and Medscore 's new

prescription dnag henefl, willl, if umchecked, resalt in the Medicare program shsorhing
unprecedented shares of the gross doivestic product and of Tederal spending, Slowing the
tnerenee i Medickre outlays = vganint; andead, it becomimng urgent, Maldane’s neing
crmle, partscalidy when coupled with tee prmected groath im the nuimsber of Benelicianess,
hircaten W placs & sigialsant o an Expayers, Bapad growth i espendimins aba
divitly afTecls Beneficiary tul-ol-pockil costs through higher Part B and sapplemantal
insamance premions s woll as higher copaaments. Policymakers noed B0 ke steps now 1o
slov gromcth i Medicare spending and encourage greater efficiency from health cane
praviders, while ensuring access and maintxining ar improving quality.

Im cour Mdarch repent o the Congress, we reviewed Medicore fee-for-service payment sysiemms
for eight sectors: bopital ingatent, hospital capatiess, physicion, sutpatent dizlysis, skilled
niraing, hoine bealih, g rehahilaagon Caibies (IRFs L and [ong-term care hospitals
ALTCHY, Today, oy remarks woasely o all these prosiders excepl fior physicians, because of th
liopues ol s g The Commmissaion regoermmended shianpes 1o paymsent and offsr polsiics
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designed to make payments mon: accurnie and to improve the value received by Beneficianes
anl tanpavers for thelr expendinges on Bealth cane, & cotrmmon theme in the Comirtssion’s
recimmendations for these sysiems is that Medscare shouald exer continued financial pressure
i prowviders o contred their costs, much & woukl happen moa truly competilive markctplace.
We have found, for exnmgle, that haspitals under financinl pressane from private payers tend
1o cowtrol cost grivwth better than these with non=Medicore revenues that gresly exceed heir
C0ELE,

In all sesctors, Miedicane shauld alse adjus) payments B gualily, payicg moee o bagh quality
sl less for poer qualicy, Fusther, Medicane st adjust its payment systeme o farnish
incentives for providers 1o increase their efficiency in praviding Bealth cane; in essence, the
prograin’'s paymenl aysieens st better rewand providers wihio take posstive steps 1o contnsd
their costs, miher than sinply allowing paymends to increase in leckstep with growth in
health care cosle. Because there ane numenous payers in the ULS, health care system,
rchicving paing in efficiency is difficult for any one paver. To engender broader champes
amixg LS. providers, Medicare will likely need io collaboraie with otfer payers bt can
laki i leading rale in drving dhang.

Assessing payment adequacy ond vpdating payments in fee-for-
service Medicare

In its March 2007 report bo the Cangress, the Commission recommended paymem updates
for 200 arwd oibser policy changes fof fee-for-service Medicars. An upsbang 15 the amauig
[usually expressed os o percestege change) by which the hase payment for all prowiders ina
prospeclive payment system [FI'S) is changed. Tao help dotormine the appropriate level of
sppregate fandieg fora given payment system, the Comenission considers whether cusrent
Medicare paymaents are adequate by examining mfarmatian shout heneficiames” acoess o
care; changes in provider supply and capacity: volume snd qualiiy of care; providen” sccess
1 capital; and, where available, the relationship of Medicare payments o providers’ costs,
deally, Medicane™s paymenis shoukd b lmked o the costs of efficsent provaders, whis use
fewer inputs 10 produce quality services, We then aeggt Ferrmeriad e chareas fpdbe o

el PR enl wlr, sizch as these oeswlii e Trodm |.'|I||II'="\.':- A Pt
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Impronvements in productivity reduce providers” costs in the coming year. Maedicane’s
payrnent svslems showkd encourage providers o reduoce the quantity of inguots requined o
produce o umil of service by ot least o modest amoant esch year while maimtsining service
graalivy. Thus, in mast coses inowhich paymenis are adeguate, some amount representing
productivity mmprovement should be subtructed froan the inivial updare value, which is
umually an estinnate of the charge in input prices. Consaquently, we apply o podicy geal fo
smpreserent in productivity (che M-year average of productivity gaims in the general
ecnnmy, Whssh e curmestly 1.5 percenth This lactor hinks Medicene™s gxpectations for
|.-r'I'u-u.-n|-_-.- 1 thie grang achieved by the firms asd workers who pay taoes that Tusd Medicane
Cloimgetinive markets deivand contmial improvements v productiviy e these workers

and Terms; ag a posdent purchasen, Medicang should expect the same of healith care providsrs

Hospital inpatient and euvtpatient services

Mast indecolors of payment adequacy for hospitals are positive. More Medscare-panicipating
harspitals hove ppened than closed in recent years. Inpatient and outpatient service volume
cintinues g imcreass bl ol reduced rases of growth in 2005 and o 2006, panly dug 1o the

increase in beneficiary enrallment in Medicare Adveninge plans. The quality of care

=
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mamging wone b compulitive with niarby hospitals and those with high Modicare margins
g compelitive.

Table 1. Hespitals with censistently law ar high edjusted sverall Medicars
margins fes e different cost pressures

Hospitals” adjusted Mesdicars margine;

Canuintentty Cormintantly
Iz v Iz Figh
Fein-Madfican i o eearues (o oosis C005) iisa e

FAvermage prnunl percenl increass in inpaten] cost per case 6.5% 52%
?
Anvsal parcant changa in Masican kngh of slay [1907-2005) -23 =31
Slordand wed oosl per case (5]
Suhject hospital 43, 50 i 527
Heryjulils willan 15 miis 5T 50

b Mhuhmdhﬁhuhﬁmﬂ'ghlhd:d.l.dm.ul#lﬁu.ru‘pul}l:rgnmklhd
mndleding ind reachool 1oed d woia shom poyrash ovr smpiicoly jasked
mﬂﬁmmmmfﬁmmhmmmhrﬂ-ﬁm Par o conb crw
ﬁrdm:hldrurwgn, el feix, iy, cullir cines, ond Eoching rlenely. Mdian wohen o shoen

Govion:  MandPAT orahes ol dok fom TS,

Hesspiinls exhibit 2 wide range of cosis per discharge, even afier conirelling for factors that
are largely outside the controd of kospitnl manngement. T 2004, for example, the 90
percentile valee of stondardized Medicare cosis per discharpe was 46 peroent higher than the
10" percentile value. Exchuding hospitals with consisienily kigh standardized cosis (sbout 17
percent of hespitals) would raise the indusiry-wide Medicare margin by 1 percentage points.

Lack of pressure tn contraol cosis because of high son-Medicane revenues also may hove
contribtad s comtinued high growth in costs per anit of service in 20060 and 2007, which in
e contnbuies 1o the negative Medicare margin (=3.4 percent] we progect im 3007, &
continied deelime from the -5.3 percent nargin we ohserved in 2005,

Brlancing positive imdicators and negative margies, the Coenmission recomivended that the
Cangres updste bath inpatient and cutpatiess pearmnents by the increase in the hnspetsl
market haskes for fiscal year 2008, with this incresse mplemened concurmently with a

guality imcentive poyment program. A pay-Tor-quality-performance program woakd pay
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tasy hospatals with higher guality morme than the basic payment mie. Alheugh such a quality
progrom woikd operate separstely From tee wpdace, it is essentinl that the pay-for-quality
program B mplemined an the same nene as the pasmment apdane for the mesl fiscal vear,
This means the net increase in payments would be less than the market basket; 1o receive
eare, hospitals would bave w achieve better performance on their gaality scores,

Fart of the fanding for a quality inceninve paymeni policy for all hospaials should come from
recicing payents for indinect medical educstion (IME]. Our analyess finds thet meose than
half o thee IME adid-om paymnen is anrclabed g the sdditional cost of Gane that resulis from
thee Emiensity 0f & hospital’s teaching program {measured by the resident-io=bed ratio). The
Caommissson recommends thas the Congress redwce the IME adpasiteent by | pereentage
poinl bo 4.5 percent per 10 pereont increment in the residem-lo=bed ratio, concurment with
implementation of o system fior adjusting payneents for severicy of illness, Teaching hospilals
a5 8 proup alrdy have Bemer lisancial perfommance Ban someschimg hosglals under
Medicare. They will also benefit from the severity adjusiments 1o hospital paymenis that
CMS ie proposing Tor fiscal year 2008, which are recessary 1 help improse the aeoemey of
e prayrreemd Sysdem.

Chur recommendations on the updee and IME payments, abong with the proposed severity
il justmaents amd a focused pay-for-performance mitative, should be viewed as a package that
Rhimranpodh une soumasy’ OF vbmtnie s uluieagisnknr sranins while creating an incentiy

for iproving the quality of cane.

Far seveml years, policymakers bave considered opeions for the fedeml govemmendt 1o belp
hspitals weith sheir uncompensated cane, We o Daile evidence af a relaticeship Between
the disproporisanaie share payments hospitals receive and the amount of umeompensated e
they provide, [T policymakers desire e provide & federal payment for uneompensated care, i
shsauld bee dssiribassad an the basis of cach hospial®s tal smount o uncompensated cane, i
s @n lddmhlhlﬁm:pﬂnmpjﬂltTﬁ.pmﬁthmyhh
Cammission recommends that CMS impeose it instrument for collectieg information on
uncumpersated care. The Commission provicasly sugpested specific changes o help CMS
revise its dma collection instrinment.
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Qutpatient dialysis services

Mast af cur indiciiors of payment adeguacy for cutpatient dialysis services am postive,
Beneficiaries” access to dialysis care is generally gomd: the numiber of facalities incrmised,
capacity increased, and there do nol appear fo be sccess probdemns. The grosvth in the number
of dialysis treabmenis kept pace with growih m the member of patients. Kecent evidence
uhout trends im apening new dialysis facililbes suggests that providers have sufficient acoess
to capatal, Between 200% and 2005, the oost per ireatment for composibe mie services and
dialysis drugs fell, largely driven hy decrenses im dnag prices. Wie progect that Medicare
payments will cover the costs af providing outpatient diakysis services &0 beneficianies in
2007 with & margin of 4. | percent, compared with ani 8.4 percent Medicsre margin for
freestancding focilities in D005, Quality of eare is improving for some messures; more patiends
arg receiving adequate dialysis and more have their ancmis under confrol, Yel, one quality
A sine—patinds” nuiritional stafus—his not improved Guring the past five vears,

Considenng expected input costs and ciar payment ndequacy analysis, the Commission
recommends thai the Congress updaie the composiie rate for cartpatient dinlysis services in
2008 by the prajected change im input prices less the Commission's expeciation for
productivity growih

The Commission remains concerned that Medicare contimees to pay separately for drogs ond
labomatory szsis that providers commonty Fumish ta dialysis patients. Medicare couli better
controd costs and promiste aecess 10 quality services if oll dinlysis-related services, including
drugs, were bundled under & single pavment, a recommendation the Cammission has mad
previoasly, I addition i brcadenieg the payment bundle, the Secretary should continue
cffoms o improve dislysis quality, The Commsission has previously recosmmended that
Mandicare hase a ponion of payeneis om the qualiny of care fumished By faciliies and
phivalcians wheo treat dialysss patienes, The Secretary also noads 10 continue o develop
guetiy measares and to momites and mprove deabysis cane. Together, thise steps should
emprove the efficieney ol th payment syslens, Betler align iscenbives for provideng cost-
ellectve cane, and rewand providers for lamisheng high-quality Gare.
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Post-ocute care providers

Tl rescupseratsom anc=E ERT Hiaton serviecs (kar prsE-acute cane (PAL prowiders furni=h an:
impaortant s Medicare benelcianes, [n our Masch 2007 repan, the Commassson analyzed
e sdequacy or severnl rvpes of PAC providers, including shilled nursing Facilises
[5%F=), kame healih agencies (HHAs) TEFs, ond L. TCHs

PIrss for cach setimge wene devielopid aml mmplementod separtely, As o resolt, Medicare's
sz for smmbar (o] sl wWheslical) PAC serveses can vary consasderably, dependmg e the
seining where ey arg proviced. For exammple, e Commession reponied inois June 200%
repan ioihe Congress thas palients recovering from hip of keee replacsment of avermpe cost
S3.4001 mome to treat in LRF5 than in SKEFs, even after contralling for patient chemoerictics,
This raises questions shout whether the more expensive setting provides beier value i
Medocare ar its heneficianes. [ is alsp possihle that the financial imcentives implicit in such
payment differentials unduly infleence where a bereficiary receives a given PAC service,
cspecially if there ane malizple seitings thal can provede the service ina given markel.
Addaticmally, pramunl insccuracics winkin cach ol the PAC paymenl syslems ceale
incenbivis G proyickers e seek or avosd cortam kil of patsents.

‘Whike the FP5s hove changed the patemn of serviee use within each setting, we do nit have
adequate daia o evaluare whether heneficianies are heing treated in the setting that provides
the mast value 1o them and the program. Three barriers undermane the progmam’s ability b
knoe if it is parchasing haph-qualsty care i the keast cosily PAC setting consistenl with the
care newds of the beneliciary:

= Cpse-min messires often & not acciraely mck differences in the casts of cane,

o Thime 1 me common instrument lor pation] asscsment acress FALC somings, nor are thine
chear il comgmeleisive cilcr for which semiig 5 Bess Bor pathents with paricalar
charpctanistios of feals, Tl makes i daffleisl o compare oosis, quality of cane, and
parient ouleoires

B Thene s e lack ol ovidence-busad shandands ol can.
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Simlar hamriere linvit paar abaliny oo compare differences in financial performance among the
provvidhirs within each post-acule setting. Wi do not Keow @7 betler lmandial parliomand:
results from higher efficiency or from differences in the max of patserts chosen for reatment.
W did find thar Fagilites with lower cosis and higher Medicare margies had consistently low

unal wirsds, used fewer resources, and had higher cocupancy.

CM% hes begun, most recently in the farm of o demanstration project mendated by the
Dielicit Reduction &t of 2005, 1o develop a unifiorm PAC patien) assessment mnstnemenl.
Such an instrument will be essential 1o the agency’s larger goal of reforming Medicare's
disparate PALC sysoems, =0 that Medicare paymesis are hisad on the clinical characierisics
andl came nazed s ol the indavidual patient, irmespective oF the s:iting whone the pation] recoves
care. A setting-nestral system of paying PAC providers based oo patients clinical
chamacieristics woukl give providers incentives b provids kigh-quality cane approprass fo
pailends” neods.

skilled nursing focility services
Chur indeators of payment adequicy ane generally posative far SMES, but quality shos a
dicline. Beneficiaries have good scoess s SMF care, althouph thess whio need certain
expersive services may experience delaoys in firding SMF care and emd up sinyieg langer in the
fospital, The nurder of feiliics providmp SNF care 1o Mediean: beneliciarics his emamad
almoest constant. SMFs appear s have good acoess 1o capital. Spending and vodame of days and
stnys increased i 3H)A, with coses continuing oo shift w rehohilitstion cese-nuix. groups, which
recelve higher pasments. We project that Medicare paymenis sl imon: than cover the costs of
providmg SRF care fo Medicare beneboanies in 2007, with mangms for freestanding SMFs af
arowand || percent, n snoall declime from the 129 percemt margins reponied in 2005, The doin
sugpest thean SN Fe should be shle 1o accomenadale the cost increases asicipated in 2008
within existmg paymend levels. Therefore, the Commission necommends that the Congress
showld eliminase the update to poyment rages for SMF services for fiscal year 208,

Sama have argued thal. altheegh Medscare payments may be more than sdequate, Medscid
payments o nursing facilivies ane imadeguate and, therefore, Medicare shoald incresse iis
paayiFeeigs o SMFe The Commsssiom regects thas arguimsent for thres reasons. Farst, Madican
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payments should ke ses e cover the costs of an efficient provider, not s eover the nddigiceal
cordls ol caring for non-Medssare paticns, Second incrsasng Mabcan: paymenis wouakl
larged the wrong facilibes; SMFs with more Medscare patienits and fewer Medicaid patients
winild receive larger increases, and those with fewer Medicare patiems and more Medicaid
patienta woikl reecie smaller increases, Thimde 17 Medicans ok this perspeciive, Slans
might scale back their spending in response.

T caricame ireassnce fior Madicar: SHF patiems show declining qualine In recent yesns:
mverape facility rbes of avoidable rehospillsmbans meneased and discharges 1o the
community declined. SMFs that sppeared o provide gond guality using these o measupes
sppeared o be poor-qualiny feclites using CMS%s publicly repored FAC quality measmes
This inverse relaticnship, combaned with our previcas concems about the publicly reported
measures, lends s 1oourge CMS w0 repon comemunidy dischange mies ond rehospitalzmtion
rares for Medicars patiens and 1o reconsider nir recommensdstion 1o change the timing of the
parliznt assessments =0 that changes in health sialus ane gathered for 21l patients.

The Commission and others have discussed the need for revising the SKEF PPS 10 commect twn
kiry prablims. Firsl ender the curment system patients who need expensie nomtherpy
ancillary services |such as dnegs, inlrmeenous medicnlions, and respiratony theragy) may have
difficaly accessng care. Second, the camen payment sysiem eneourages providers. o fumish
thizrpa even whin the serviors ang al e or no walue, Based om ChS S eukorsive nessanch,
we conclude that cptions can be designed (o better target payments for nontberagry ancillary
services anid to discourage the provision of unnecessary theragy services, The options wary in
thiz resacwreds neaguined Foe CES w0 impdorment them, the changes providis would bave 1
undertake, and the incentives o farmish inapproprisie cane

Home health ogencies

Ciur indicators for homo hoalth services ane positive, Acoess o cang comlinoes 1o be
satisfactory, with more than %9 percent of hemeficiaries living in am ares served by o HHA in
21, The numher of hereficiaries wsing HHAS imcressed from LT million in 2004 1o 2%
mallson im 205, The nunber ol HHAS participating m Medicars increased by 6.5 percent in
2. Chur projection of the 2007 margen for freestanding agencies is 16,8 peroent, up slighily
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o the: 2005 margin of 16,7 percent. Most gquality indicators continue o show
improvement, Wil more benchicumes ieporling improyvcments in wilking, bathang. amd ather
physscal activities. The mile of rechospilalombons and emergency room nse remains
unchenged. The darta suggest that HHAs will be able to shserh any cost increnses in 2008
withan currest payment levels, s the Commission recommended that the Congress
elimanate the paymienl update far home Bealth cane in 2006,

We have noded several issues with the PPS, which suggest that the cament system may naol
rellee e costs ol diflierent types of patients af changdss o the bencian sines the PFS. The
current typical kome health episode includes Fewer visits and a higher proporion of thempy
than it did when the systemn wes crealed. Medicare’s system for classifying patieni resource
rrczls, the Hiomne Health Resource Ginoups, may ingpprapriaely group sopether patssits wih
different mesomree neods. Also, MedPAC Toand that an apency’s average case mix had a
small but sintistically significant relationship with profit margin. These factors sugpest thot
the sccumey of the PPS could be improsed. OMS recemily rebeaged o rube that wousld refine
the PI'S For hoene heakth, and MedPAC i3 assessing bow e proposed changes will allid

paymCnL ACCUraCy.

Inpatient rehabilitation facility services

Midicarne w4 b prancipal paver for IRF services, secounting for abow 70 percent ol
discharges. ledging payment adequacy for IRFs sinoe implementatson of the [RF PPS in
HHI2 i noy more difficeh because of 0 major change in Medicare podicy. The change was
CMS s modificacion of the se-called “7% percent mule” which requires 1RFs to have 75
pereenl of admissions with one or more oF a specilicgd s ol condithms; 2005 was the firs
full year the rule took effect

Thee it of thie 75 percnt nabe w8 1 ensure that IRFs proside ntensive rehabilitation services
0 unigue types of patientss that is. those who rmlly need and wall benefit from te mmensive
lewel of coare these facilities proaide. For 200 wears, from 1984 00 200, the same dizgnoses werne
inclindied It the TS peseent mile, ln 2000, CMS diseoversd thin faekl inemediares wene usag
incomsisterd methods (e enforce the 75 peroent nale. As a result, CME sespended enforcement
af the rube until the agency could examine it and determine whether the regulation shoulkd be
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miificd. The goal of the modification was b klentify a class of patents whoe could smiguely
benefit from the eersive—and expensive - meatment 1RFs provided. In 204, CMS redefined
arthirives eondiveans alloswed to be eeaed in IRFs, which remived e larpest simgle catcpary of
1RF addmassices {major joint replacements) fom the 75 percent rule aml substivated theo: mone
precise conditions, T3S created o four-year tmnsstion pericd for compliance with fhe revised
T4 perceni rule. The Deficit Reduction Act of 2003 added & year us the cransmion. liur [RFs
wilh Gosl-reparting parinls bepaeming Jaly 2007 65 pircent of gach [RF's Gases i) s th
mevw definition: for these cost-reporting pericds beginning on ar after fuly 2008, the threshold
returns o the ariginal 73 percent.

The number of IRF cases mcreased rapidly after miroducton of the PPS in 2002 b
decreased in 2005 ax CMS began to phase in the revised 73 pereent rule. We do not have
diregt evidenee woirdicste whether thes drop an IRF cases reflecis & problem with aeesss o
1RF care. However, we nole that the policy was developed on the premise that TRFs wene
adrnitting patients whose severity of illness did mol warrant the isensive (and costly)
ereatmnen that [RFs provide, For example, n 2005 the Govemimnest Aecountabaliny Offies
Toumal et BY peerient of joint replacement patients trebed in IRFs in 2003 did nod mos the
criterin for needing the level of care 1RFs provide. Wie also note that patients who wene mo
banger eligibls for cane in IRFs a5 @ result of the new eriterin could receive care in other
ﬂiq:l sach ag SMFs, b 3E.E|rl Thiz lack of & uniloem Pﬂli!.."ril AT irEIrumenl
precludes us from knowing whether ssch shifts in setting ane climically appropriase in all
CRSCs.

Medicare spending for 1RFs followed the same trends, increasing rapidly from 2002 to 2004
bort decrensang from Sk o 2005, Our other indicotors show that the supply of [RFs was
wtable s 2NES, the patienes TRFe treated in 2005 wene mare comples than those [RFs remed
in previces years. Most IRFx are hospital-based wnits that acoess capital through their parest
institutions, which have gond nocess.

A gnpisched, in respomag e the modilied 75 parcent rube, growth m cosks pir case aoce leratisd
between 3 and 25, This is because, althcagh the valume of mses declined, IRFs'
patient mix became nwone complex as patients with lesser nesds were treated in other seitings,
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Apgrepate Medicaro margins for 2005 were highs aroemd 13 peroont. These estimabes are
wverages, however, and historically IRF margine have varied considerably, In 2005, for
example, IRFs 21 the 25" percentile had margins of —4 percent. while IRFs at the 75"
percentile had wargens of 23 percent. We cstimate than margios in 3007 will ke bower,
largely becanse of the effect of the 75 percent rule. 'We estimate that the margin will mnge
bibwieen (15 and 5.5 peroenl, dopendicg on the ability of e IRFS 16 contral e cosls
compensate for the drop in voleme; IRFs betier able 1o control their costs could expect
Meledncare marging af the hegher end o this range. This possibility is bome aul by MedPAC s
mnahyeis of the relatiomzship between [RF: oosts and their Medicare marging presented in our
March 2007 neport 1 the Comgress; IRFs that had consistently bigh Medican: margiees hsd
st growth berween 2003 and 2004 that was ane-thind the growih in costs of IRFe with
consistently low Medicare mamans.The {noomissico ecooynended thad the Copgopse

update payment rates for [RFs for 2008 by 1 percent.

Lang-term care hospitals
Owr indicators offy symend adequacy bar LTOHS ane largoly posibivi TTCHS have enleied
= Medicare program i o rapid rete snd publicly aneounced plans 1o open mere LTCHS,
suggesting that payment mies ane altractive. {However, CMS data for 2006 suggest that it
rase of grawih mm the pamber of LTCHS way be slowing. ] The expanding sigply of LTC

|.3 has resulted in moreases in the volume of discharges and in the number of beneficiaries u:
"B ¥ | TCHs, Meticare spendang for LTCH services has grosen ahamply, chimbing 29 pencent pe
year between 205 and 3005, Aggregate Medicare margins fior 2005 are almost 12 percen
Hiwaver, dug 1o pavesent policy changes and expected ineniases in aols, we estinbe th
R e e R
e The evidence on gaality in LTCHE: i nvixed. On the positive side, risk-odjusted res of d
ki

" s deaih withis 30 diys of dischargs shiswed improvesses, itwisn 2004 sod 2005, &4
the rmie of postoperative sepsis, However, more patients were readmitted o acule cane
hospitals in 2005 thar in 2004, and patients experienced mone diecobitus wloers, infections
ardl pulmesary embalisms ar desp vein thrombeses, These negative quality indicators sre
winrrisome, especially since the number of patients treated in LTCHSs s growing.
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LTCHs g b vither frocstamding or hocatod withan hospilals (hospitals within hospitals o

HW Heah, CMS Fas cxtahlishad several policics denecisd ol tremmg o Baep HWHs and sstellise
Faiities operatmng independently fram their host hospatale, e palicy, called the “25

pretizent fibe,” s e propartion of patients wha cas be adminad froem s HWH s Bost
hospital diseng 8 cosl-repoming periced, Whes the policy is filly mplemensad in fiscal vear
2IH¥E, 2 HWH wall b= pabd LTCH PPS maies for patients sdmified from ies host scmte care
hospitnl as kong o those patients do net exceed & threshold of 23 percent of the LTOH s
cases. | meore tham 235 percent of the LTOH s coses ore admitted from is bost hospaal, the
encess cnses will ke paid the lesser af the LTCH PPS rate or on amows equivabent o the

acute bospital PPS rave. (Por raral HWHs asd cerinin other HWHs, the threshadd is 50

percent of cases. Patients who are tmnsfemed to 2 LTCH after being high-cost outliers in the
host hospital are excluded from the threshodd cabonlagion and are neid at fhe ] TCH BPS mde
T Recemily., M3 exiended this rube vo Freestandimg LTC s socchat all LTCHs aould b |
mied | in the ninmber of palients they coukd sdmic From any one acule care hospilal.

The Commassion believes thar, whibs LTCH: seem so have value for very sick palients,
mre fod g persive for paticnts who could be treated inless miensive settings. We soo
wmel pantient criveria as the best way Dis targal LTOF cane 1o pationis swha need it We
recurmmmenided the deselopment and smplermeriation of such omeria in 2004 Ptz "o
T Rt [T T PSR TP PR S g
ITIH (LRI I T P TR T TR DN TR TTERIUH I E R FRLTT EAPETRRPR PRSI B I I N ST AT D
it Tt Bl e e e b T8I sl s e oo a
Prceses e ontienl mevieesenesil bl ol [9ocaneem asalale b
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Chairman STARK. Thank you. Thank you both.

Mr. Kuhn, CMS has proposed to extend the 25 percent rule for
long-term care hospitals to “free standing” long-term care facilities.
Have you seen evidence that acute care hospitals and free standing
long-term care hospitals are developing transfer relationships that
are financially beneficial to both entities?

Mr. KUHN. The issue of patient swapping has been a very big
concern at the agency for the last couple of years as we’ve looked
at this issue, and we do see a strong relationship between the pri-
mary referring hospital and ultimately the long-term care hospital
and we see this in a couple of areas. One is in terms of the number
of actual patients coming from the acute care hospital, the refer-
ring hospital, to the LTCH. But where we also see it is in outlier
payments.

We see almost a 50 percent drop off in outlier payments for those
facilities that have an LTCH or a relationship with an LTCH
versus others. So I think it really raises the question with us as
the agency—are we transferring patients while they’re still in ac-
tive treatment in an acute care hospital, and are we seeing shifting
between hospitals in order to generate a second payment.

So we thought, based on the information we had, that moving
the 25 percent threshold to freestanding facilities was appropriate.
Now it is different than what we proposed. It’'s a 3 year phase in
instead of all in the first year but we thought that was appropriate
policy decision.

Chairman STARK. Long-term care patient and facility criteria
may not diminish the need for the 25 percent rule, but will the—
why don’t you think it will not diminish the need for the 25 percent
rule?

Mr. KUHN. Well, I don’t want to prejudge the outcome in terms
of what kinds of characteristics we can come up with, both facility
as well as patient. One of the reasons we did, based on the com-
ments we received, to do a 3 year phase in was to try to give us
more time to look at the work that our contractor RTIs developed
so we can try to synch those up at the end of the day.

So, we want to move forward with the patient characteristics, the
facility characteristics research, hopefully move to an assessment
instrument, see if we can move forward in that direction. I think,
at the end of the day is—then we can look, is the 25 percent
threshold still appropriate or does the patient characteristics take
over and would help us better manage utilization?
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Chairman STARK. You have—you’re proceeding to implement a
75 percent inpatient rehab facility rule. Do you have any evidence
on how that will affect patient access to care?

Mr. KUHN. The information we’ve looked at so far doesn’t seem
to be impactful in terms of patient access. Yes, the number of ad-
missions in rehab facilities are down, and of course they would be.
But really this is about value. This is not about volume as we move
forward. The intent is really to remove the risk of Medicare over-
paying for treatment for patients in these facilities. So yes, the
numbers are down. But what we’re seeing correspondingly is that
skilled nursing facilities, home health agencies are picking up these
patients in the right settings.

So, the biggest area where we had questions, that is, lower ex-
tremities or joint replacements are moving out of IRFs into other
areas where they can be treated just as appropriately by the lower
costs. But other patients—for maybe stroke, brain injury, nervous
system problems are moving more aggressively into the rehab sys-
tems. So, this is a policy seemingly to have its impact in an appro-
priate way.

Chairman STARK. Thank you.

Mark, I know that you please all of the hospitals when you sug-
gested a full update and got everybody all excited, but I gather in
your testimony you’re suggesting that—I'm not sure you gave us
the list of who should get an update and who shouldn’t. I'm waiting
for you to hand me that list of the 6,000 hospitals. You had a rate
of A, B, C, D, so none of the ones that get a cut are in California,
I presume.

Mr. MILLER. Obviously.

Chairman STARK. Or New York or Michigan or Texas. But at
any rate, is it fair to say that you recommend an update for hos-
pitals but that there should be some differentiation to the extent
we can determine that among more efficient hospitals and less effi-
cient hospitals?

Mr. MILLER. I think that’s a fair characterization of the com-
mission’s position. There’s a lot of discussion around this, and you
saw a lot of positive indicators, but the Medicare margins and the
trends in those were disturbing commissioners. But at the same
time there was a real concern that just sort of a blanket, across the
board update for all hospitals was not a good use of either policy
design or the resources that Medicare has. So, I think your charac-
terization is correct.

Chairman STARK. You also recommended a 1 percent update for
inpatient rehab facilities for ’08. You base that on a conservative
assumption about how they’d respond to the 75 percent rule. If
they are nimble and able to restructure costs, how high might their
margins go?

Mr. MILLER. I just want to be clear that we’re in the world of
estimation here. But what we estimated on different sets of as-
sumptions was as high as five-and-a-half percent.

Chairman STARK. Under that scenario would an update that is
lower than your recommendation be justified?

Mr. MILLER. I can only speculate about what the commission
would have concluded, and my sense is, given where things were



41

in the inpatient rehab facility, they would have gone with a zero
update in that circumstance. But that’s my guess.

Chairman STARK. I think we’ll hear from witnesses later that
the inpatient rehab facilities may have to turn away patients be-
cause of the 75 percent rule and that we’re seeing a decline in ad-
missions. Should the IRFs be turning away patients? Does the drop
in admissions mean there’s an access problem?

Mr. MILLER. We looked at this just like Herb did as well. We
decidedly see a reduction in admissions, just as Herb said. We de-
cidedly see increases in areas like skilled nursing facilities and
home health. I would characterize the commission’s view of the 75
percent rule as a fairly blunt instrument, and our concerns about
the 75 percent rule were to be that it needs to be dynamic, revis-
ited, in order to be sure that it evolves with the change in care and
that the process that they use to define diagnoses that are allowed
should be transparent to the industry, to the patients, to clinicians.

So, we don’t see—we did not conclude that there was an access
problem or an issue that would warrant change at this point. We
made the recommendation that we made for the 1 percent sort of
evaluating the entire array of evidence.

Chairman STARK. Thank you.

Mr. Camp, would you like to go next?

Mr. CAMP. Thank you, Mr. Chairman. I think I just would like
to go back to the long-term acute care hospital issue for just a sec-
ond. You know, as in many areas across the country there may be
only one or two acute care hospitals. There’s been a lot of mergers
in the medical sector. How do you propose, how does CMS propose
to address an area with fewer local hospitals and will hospitals,
LTCHs, located in those areas be exempt from the 25 percent rule?

Mr. KUHN. We did a couple things in the rule to try to help deal
with that issue. Obviously the 25 percent rule is there for hos-
pitals, but in two instances, if they’re located in the rural area the
threshold is 50 percent or if they happen to be a dominant facility
in the area it can go up to 50 percent as well. The second part is
that if a patient from an acute care facility has already triggered
an outlier payment that doesn’t count against the 50 percent
threshold, or if they’re receiving patients from someone’s home or
a skilled nursing facility or something like that. So, we think those
changes provide the flexibility—enough flexibility in those areas.

Mr. CAMP. You often don’t have hospitals. You have hospital
systems. Are hospitals within the hospital system treated as dis-
tinct hospitals or because they have the same parent are they all
part of the same hospital?

Mr. KUHN. My recollection, it’s treated as a system for that
process, but I could double check. I believe if I'm incorrect we could
get back to you in writing on that one.

Mr. CAMP. I also want to just also touch on the CMS 2.4 percent
reduction for hospitals. I guess what MedPAC giveth CMS taketh
away. | realize there are significant changes being made to the
DRG system, taking into account patient severity. How did CMS
come up with this 2.4 percent reduction in payment for coding and
can you explain how CMS proposes to implement that?

Mr. KUHN. Sure. First of all, it really is not a reduction. It’s a
budget-neutral adjustment. The issue, if you really look at this
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year’s rule, hospital payments are going up by an excess of $3 bil-
lion. It’s a 3.3 percent market basket update.

What we’ve done in this proposed rule is the third year in terms
of adjustments on severity, and we’re increasing the number of
DRGs from approximately 538 to 745. When you do that, hos-
pitals—and as I said in my opening statement, will code more accu-
rately. As a result of that, you want to keep it budget neutral
throughout the system. You don’t want to spend more money by
virtue of these additional DRGs, you want to spend the same
amount of money, so you need to make a budget neutral adjust-
ment.

This is supported by over 20 years of research and experience in
this area. When the PPS system for hospitals was first imple-
mented in 1983 there was a behavioral adjustment put in place. In
a retrospective manner it looked like the agency undershot and
hospitals coded more aggressively than we originally thought.

If you look at long-term care hospitals, psychiatric facilities,
rehab facilities, all those were also put in prospective adjustments
for behavioral changes. At least for long-term care hospitals and
rehab facilities, the evidence shows that we undershot and we've
had to go back and make retrospective changes.

So, this is standard behavior in prospective payment systems and
what we do. Where we got the numbers that we put in place were
based on experience that we saw with the state of Maryland. Mary-
land operates under a waiver and they put in place the APRs, the
all-payer refined DRGs, a few years ago, and we saw very aggres-
sive coding changes as a result and in direct reaction to these new
DRGs that were put in place.

So based on the best information we had for Maryland our actu-
aries made these recommendations. But again, it’s a proposed rule
and we hope to get comments from the stakeholder community on
it.

Mr. CAMP. I'm sure you’ll be receiving many of those. Just one
last question, Mr. Kuhn. Regarding home health, obviously the
Deficit Reduction Act tied home health payments to the reporting
of quality measures and if you reported quality you received a
higher payment, but CMS also required that home health agencies
submit OASIS data in order to receive that higher update.

Obviously this is something they were required to do anyway. 1
am encouraged that CMS is proposing to capture two additional
measures relating to wound care next year, but does CMS really
feel that it’s getting enough useful information out of the OASIS
data? Since payment is tied to the reporting of quality data, does
it make sense to require agencies to submit something that they
aren’t required to submit as a condition of participation in the
Medicare program?

Mr. KUHN. It’s a very good question, and youre right. We have
10 data elements we're using this year and we plan to go to 12 for
next year. We do need more major development in the home health
area. The time being from when the legislation was passed to the
implementation of this was very short and so we had to kind of go
with what we had, but there i1s a duplication between what’s re-
ported on OASIS and what’s reported for the quality indicators.
But major development is underway and we hope in future years
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we can get a more expanded list and achieve the objective you all
wanted in the legislation that’s better quality information that both
patients and providers can use and that ultimately may be tied to
payment someday in the future.

Mr. CAMP. All right. Thank you. Thank you both for your testi-
mony. I see my time has expired. Thank you, Mr. Chairman.

Chairman STARK. Mr. Doggett, would you like to inquire?

Mr. DOGGETT. Thank you, Mr. Chairman, and thank you gen-
tlemen for your testimony. Mr. Kuhn if I could first address your
attention to the monetary cap on therapy services under Part B in
skilled nursing homes. As you know, we have the exceptions proc-
ess. It’s set to expire at the end of the year. What will happen to
people who have life threatening conditions if they bump up
against that cap and we don’t extend the exceptions process?

Mr. KUHN. If the exceptions process is not extended for this
year it could create some real issues in terms of people as you indi-
cated, bumped up against the cap. So I think this is something
that’s real ripe for us as the agency to engage with all of you to
think about what should be the future policy. Should it be an ex-
tension of the cap or is there another way that we can structure
this payment system to help in that effort?

Last year we took possession of three reports we got from con-
tractors in terms of therapy adjustments we could make, adjust-
ments in the payment system. We posted all those to our website
and we put it out for everybody to see. Then beginning this year
we started calling in the stakeholder community to talk to them
about those reports and what we could do together with them to
come up with some ideas in order to engage you and others about
the right way to go.

So, I guess the question is, is there enough time yet this year to
still develop some proposals that we could do something different
than the current exception process or do we need to extent the ex-
ception process, or the third option is to let the caps go into place
as they were first put in place as part of the BBA. All those are
options and we’d like to talk with you and others in Congress more
about that.

Mr. DOGGETT. Well, if we let the caps go into place there will
be some pretty severe impacts on individuals with disabling condi-
tions, especially in rural areas, won’t there?

Mr. KUHN. I have no doubt that we would see some information.
One of the things that maybe we—could be helpful to you and oth-
ers is to understand kind of the time frame at which people start
to hit the caps because people with real chronic issues might start
hitting those caps by, say, the end of February of next year. Some
it might be, you know, in the summer. We don’t yet know.

So, I think some better data mining on our part could help you
all in terms of that decision-making process.

Chairman STARK. Since we’re almost to the midpoint of this
year, do you have a proposal to advance at this point as an alter-
native to the exceptions approach?

Mr. KUHN. Nothing specific yet other than what we have in
those contract reports and our discussions with the stakeholder
community. But again, I think this is something that we all could
work together on and talk further about.
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Mr. DOGGETT. Of course it unfortunately is true, is it not, that
the Administration did not put in any money in its budget for cor-
recting the therapy caps under any proposal?

Mr. KUHN. There was no recommendation in this year’s Presi-
dent’s Budget, that’s correct.

Mr. DOGGETT. As far as this year’s President’s Budget is con-
cerned as well, do you agree with the chief actuary of Medicare
who has estimated that overpayments, as the Chairman said in his
opening statement to Medicare Advantage shortened the solvency
of the Part A trust fund by 2 years?

Mr. KUHN. I guess the way I would characterize it, not as an
overpayment but the opportunity to pay for additional benefits for
those in Medicare Advantage. I would not dispute the information
provided by Rick Foster that if you change the payment rates or
rate reductions in Medicare Advantage it could extend the trust
fund for an additional 2 years. However, the provisions put in the
President’s Budget for changes in Medicare policy would extend the
trust fund for an additional 4 years.

Mr. DOGGETT. Well, some of those are fairly—have fairly oner-
ous consequences of doing that. You indicate that the President put
in no money to help my constituent who has a head injury or lung
disease and bumps up against the exceptions under Part B in a
skilled nursing home, and yet, as I understand his budget he rules
off limits taking even a dime from Medicare Advantage.

Mr. KUHN. That’s correct. There are no recommendations for
changes in Medicare Advantage payments in the President’s Budg-
et.

Mr. DOGGETT. Is that still the Administration’s position that
we are to look at Medicare and the many conflicting concerns and
interests that we have but we're to do all of it without taking a
dime from the Medicare Advantage program?

Mr. KUHN. Again, there’s no recommendations in the Presi-
dent’s on Medicare Advantage. But having said that we are con-
tinuing to look at the Medicare Advantage program and changes
are in the offing.

This year because we are making changes in fee-for-service, that
also impacts Medicare Advantage. So this year’s proposal dealt
with issues such as the frailty adjustment, to make sure that those
adjustments were made accordingly, fee for service normalization
and ESRD changes. So, there are changes that are ongoing with
the payment system on Medicare Advantage as part of the regular
regulatory process.

Mr. DOGGETT. Finally with regard to long-term care facilities,
you’ve had a couple of questions on this. As Dr. Miller pointed out,
MedPAC made recommendations back in 2004, almost 3 years ago,
to have you set up a facility and patient criteria system. When will
we get it?

Mr. KUHN. That’s a very good point. Basically MedPAC did
make that recommendation and acting upon that we engaged the
contractor RTI to give us a report on this. That report was made
available late last year. Already we have convened one technical
expert panel with the industry to help us kind of look at the report,
come up with a set of recommendations.
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Very soon we ought to be convening a second technical expert
panel to help us move forward on that, and then the really hard
work begins in terms of the development of assessment instru-
ments. I would hope within the next couple years we could be at
a better place here but probably not before then.

Mr. DOGGETT. You think a couple of years before a new regula-
tion is in place?

Mr. KUHN. A couple of years before we would have some good,
soliéi recommendations on a new kind of classification system for
LTCH.

Mr. DOGGETT. A couple of years before you make the rec-
ommendation, not before it becomes effective?

Mr. KUHN. That’s right, a couple years before we’d have a final
recommendation.

Mr. DOGGETT. As far as where you are now, you said you
brought in some experts. Has MedPAC, Dr. Miller had a chance to
see and comment on the alternatives that you’re looking at?

Mr. KUHN. They will be engaged in that process as we go for-
ward, yes, sir.

Mr. DOGGETT. But they have not thus far? Are you members
of the

Mr. KUHN [continuing]. I can’t remember if they were on the
technical expert panel or not.

Mr. MILLER. I believe that we were briefed on the directions
that they were going in, yes.

Mr. DOGGETT. We would certainly need your further input on
that. It’s been a very long process.

Mr. MILLER. The only thing I would point out is that there’s ac-
tually two different pieces of legislation floating around from the
two different associations in long-term care hospitals, which take
pieces of our criteria and build them into legislation. I would also
suggest that we start looking at that and think of one piece of leg-
islation that encompasses all of the criteria and use that as a place
to start our discussions.

Mr. DOGGETT. I'll just follow up on that. Is there one of those
approaches that you find preferable to the other?

Mr. MILLER. No, what the industry did is they sort of selected
pieces of our criteria and kind of pulled them apart and put them
in two different bills. We think there needs to be both patient and
facility criteria, and we have our list, and we think that the legisla-
tion needs to include all of it.

Mr. DOGGETT. Do we need to move forward in passing that leg-
islation rather than waiting for another couple of years for them
to come out with a recommendation?

Mr. MILLER. I mean I think ultimately—and actually I'm not
sure of this. I think ultimately there may need to be some legisla-
tion in order for the industry to—or for the agency to go forward,
although I’'m not sure of that.

Mr. DOGGETT. What’s your view on that, Mr. Kuhn?

Mr. KUHN. We haven’t taken an official position on any of the
legislation that’s out there. It does, for example, exclude psychiatric
and rehabilitation cases from going into LTCHs, but on the rest of
the area, really getting the good, scientific basis in terms of how
you make an assessment of when someone is ready to be trans-
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ferred from an acute care hospital to an LTCH. I just don’t know
if we're there yet on the body of evidence.

So, legislation could get us part way there. I just don’t know if
it would get us all the way there yet.

Chairman STARK. Mr. Johnson, would you like to inquire?

Mr. JOHNSON. Thank you, Mr. Chairman. You know, I liked
the question Mr. Doggett asked about how you’re developing a pa-
tient assessment tool. I don’t think you really answered the ques-
tion, when’s it going to happen. You're telling us maybe one, maybe
2 years.

Mr. KUHN. It’s probably still a lot of research and a lot of devel-
opment needs to go on, Mr. Johnson, and we’re probably 2 years
out from the final effort in this area.

Mr. JOHNSON. Well, that brings me to another question. It
seems silly to me that we’re using outdated data. I've been after
you guys about that before. But in home health care I think you
went from 97 to ’04, but ’04 is still 3 years old. You know, we send
patients to doctors, and I think doctors are more reliable on mak-
ing decisions about where a patient ought to go or how long he
ought to stay. Their information is current. I mean it’s of the
minute. So, why can’t we get that kind of information and use it
in our assessments?

Mr. KUHN. I agree having the best information available for
payment systems is absolutely key. Part of it is that the hospitals
and other providers that provide us their information provide a re-
port at the end of the year. It needs to be audited. Then if there’s
any disputes in it they need to go through that process. So, the
whole back end process of auditing, making sure it’s accurate takes
time to play that out. If there’s ways that we could accelerate that
and use better, more current information we would certainly like
to find a way, but at least at the time being it looks like it’s about
as fast as we can move on the data for payment systems.

Having said that, in terms of clinical information, now that we’re
moving for paper reporting and some of those issues the data is
turning around a lot quicker. So we're doing better on that and we
seem to be able to move that one because you don’t have to go
through the extensive financial audits. So, on that side of the ledg-
er I think we’re going to have a better picture in the future.

Mr. JOHNSON. Would it help if hospitals got everything on com-
puter and talked to each other?

Mr. KUHN. Most of it is electronic now, and our cost reports are
standardized. They seem to be able to get the information in accu-
rately and appropriately, but additional standardization in a num-
ber of areas probably would help as well.

Mr. JOHNSON. You indicate, I believe, you announce that free
standing, long-term health care would be subject to the 25 percent
rule. Yet, in areas across our country communities have only one
or two acute care hospitals. How is the CMS proposing to address
areas with three or fewer hospitals, and will long-term care in
these areas be exempted?

Mr. KUHN. What we'’re trying to do in that area is a couple of
different thresholds. One is to make sure for the rural long-term
care hospitals, they’re set at a 50 percent threshold, so they’re not
held to the 25 percent threshold. Then also those areas like you de-
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scribed where there’s kind of a dominant player in the area, and
say there’s two institutions, one could be at the 50 percent thresh-
old, the other could be, say, at a 40 percent. So, we think between
the combination of both the dominant and the rural kind of set
asides, I think it works in those areas and I think it makes a better
policy.

Obviously this is something we want to monitor as we do imple-
mentation. We’re going to do a 3-year phase in. The idea of a 3-
year phase in was to deal with the first question you asked to
make sure that you kind of synch this up at the end of the day
with a better classification system so that it will be one for active
monitoring for all of us.

Mr. JOHNSON. Mr. Chairman, I don’t have any further ques-
tions. Thank you.

Chairman STARK. Thank you. Mr. Thompson.

Mr. THOMPSON. Thank you, Mr. Chairman. Mr. Kuhn, in re-
gard to the proposed rule, the IPPS rule, as I understand it, the
adoption of the cost-based weights might result in an increase to
rural facilities but that the shift to the severity-based DRG will
certainly result in a decrease. I believe your staff has conceded that
this proposal will bring about a net decrease in reimbursements to
rural hospitals. I'm interested to know if you have any way to
quantify the severity of the cut that the rural hospitals will experi-
ence. Has there been given any thought to providing some sort of
carve out for the rurals or hold harmless for the rurals?

Mr. KUHN. What you’re describing, you described it accurately.
What happened was is when we did the cost-based weights last
year that really did send payments away from surgical procedures
more to medical procedures. Real hospitals, by kind of a generaliza-
tion tent to treat more medical cases than surgical cases, so they
were the beneficiary of the changes made last year as part of the
process.

But last year when we laid out the proposal and as we talked
about the proposal this year, when you go to severity adjustments
it tends to have the reverse effect. Urban hospitals tend to see sick-
er patients and probably ought to be awarded accordingly as a re-
sult of the

Mr. THOMPSON. I'm pretty familiar with the reasoning. I'm just
wondering, have you been able to quantify what the hit is going to
be to rural?

Mr. KUHN [continuing]. I think the ultimate impact for rural
hospitals over is a minus 1.5, maybe a minus 2 percent overall, a
general characterization of rural hospitals.

Mr. THOMPSON. So, have you thought about doing a hold harm-
less or provide some sort of—I don’t think anybody in this room
thinks that rural hospitals are fat and sassy. They're experiencing
the same problems and maybe greater problems in other areas. It
seems to me that this proposal would make things even more dif-
ficult for people who live in rural areas to get the type of medical
care they need.

Mr. KUHN. Now I think that’s a fair point. That’s not a specific
proposal we made and we put forward. Having said that, what we
could do is receive comments on it for people to give us comments
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in terms of ways that we could look at that. So, we’re certainly
open to hear any comments people might make.

Mr. THOMPSON. Is it appropriate for me to ask you to give us
some information on that or give us some thoughts?

Mr. KUHN. We would be happy to come and talk to you and
your staff at a later time about that if that would be helpful, happy
to.

Mr. THOMPSON. Thank you. My next question is regarding the
recovery audit contractors that are used. I understand that these
contractors are able to retain a pretty hefty percentage of recovered
payments. Some of my hospitals tell me that there’s one particular
state contractor, PRG Schultz working in California, that they’re
denying reimbursements for almost all joint replacements, and
these are ones that are done in IRFs. My question is if they go
through the appeal process and theyre found to—and that reduc-
tion is overridden, will that money be reclaimed from the contrac-
tors?

Mr. KUHN. Yes. We have these RACs, the recovery audit con-
tractors, that are operating right now in three states, California,
New York and Florida. You're right, the one in California has been
active in looking at payment options in terms of rehab facilities.
Right now they are looking at single joint replacement issues,
things like that.

We've talked extensively to California Hospital Association. I
think you and others have directed them to us to talk about this
issue. Right now, from understanding it’s that if the hospitals have
appealed the determinations by the RACs none of them have been
upheld in appeal—or they’ve all been upheld, none have been over-
turned. However if they are overturned of course, the dollars do
flow back to the hospital.

Mr. THOMPSON. It would come back from the contractor?

Mr. KUHN. That’s my understanding, yes. If I'm incorrect, we
can correct that for you for the record, but that’s my under-
standing.

Mr. THOMPSON. Thank you. One final question. That’s the cuts
to capital payments, and some hospitals—and I hate to continue to
be parochial about this, but California hospitals have put a lot of
money in regard to safety issues, specifically seismic safety. My un-
derstanding is that this particular proposal would come down pret-
ty hard on the efforts in California to protect patients from troubles
that would come about if there were seismic incidents that would
affect these hospitals.

Mr. KUHN. I am aware of the seismic issues California hospitals
have, and I think that would be a good thing for us to get a com-
ment from the hospitals of California and others as we think about
it.

The other thing to point out about the capital recommendations
we make in the proposed rule, and going back to your concerns
about rural issues is that for the recommendations the only
changes we made or the only recommendations we’re making im-
pact urban hospitals. For rural hospitals we say leave them alone
on capital, give them the full update in that regard. So, it really—
the differentiation is between urban and rural.
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Mr. THOMPSON. Well, urban and rural differences notwith-
standing, California hospitals, the money that they need to retrofit
their hospitals is more than the equity in all the hospitals in Cali-
fornia combined. So, it’s a huge issue, and I know it’s a state man-
date to require the seismic retrofit, but I don’t think anybody at the
Federal level is interested in putting patients in an unsafe situa-
tion.

Thank you.

Chairman STARK. Mr. Ramstad, 'm—we’re crowding toward the
end of the vote here. I would hope that we could ask you both to
stay as we've got five votes. It will take us the better part of a
half—45 minutes, but if it’s possible we’d sure appreciate either or
both of you staying.

Mr. Ramstad.

Mr. RAMSTAD. Thank you, Mr. Chairman. I'll be as succinct as
possible. I thank you, Dr. Miller and Mr. Kuhn, for being here, and
I appreciate certainly the fiscal challenges that Medicare is facing.
I agree that changes obviously need to be made. One of the con-
cerns I hear time and time again is that we can’t cut Medicare be-
cause Medicare payments compensate for low Medicaid reimburse-
ments. Isn’t it true that cross subsidization is a big deal, a major
issue, especially for providers like long-term care facilities that
typically see a large number of Medicaid patients, caseloads are
dominated by Medicaid patients? I want to know, number one, how
major is the cross subsidization issue and number two whether
CMS is working with the states and providers to develop a system
where Medicare pays for Medicare services and Medicaid pays for
Medicaid services. That seems to make only good sense.

Mr. KUHN. That’s a fair question. I think the most recent data
I've seen on this and probably Mark Miller has probably better in-
formation than me right now, is that at least for a typical long-
term care hospital, about 10 percent of their patient load is Medi-
care Part A stays, but it represents about 20 percent of their reve-
nues. So I think it makes the point you were talking about right
there, there is a lot of cross subsidization going on there.

Medicare itself works a lot with states in terms of their state
plans to make sure that they’re appropriate and adequate in terms
of their payment systems. But again, states have a great deal of
leeway in terms of their ability and their determinations in terms
of setting rates under the Medicaid program. But that happens not
only with long-term care providers but other providers in the Med-
icaid program as well.

Mr. MILLER. We've addressed this issue a couple of times. This
comes up all the time, as you might imagine, and our concerns here
are that first of all, using a small block of dollars to subsidize the
larger block, the targeting is wrong. Facilities that have more
Medicare would get more payments. Then finally you’d basically be
inviting the states to step back in their responsibilities and so we
think that this is really a problem.

Mr. RAMSTAD. Thank you.

Chairman STARK. Thank you [continuing]. We'll recess subject
to the call of the Chair.

[Recess.]
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Chairman STARK. I thank the witnesses and our guests for their
patience. Mr. Hulshof will inquire.

Mr. HULSHOF. Thank you, Mr. Chairman. I ask permission. I've
got an extended written statement. May I include it as part of the
record?

Chairman STARK. Without objection.

Mr. HULSHOF. Thank you, sir.

[The information follows:]
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Opening Statement of Representative Kenny Hulshof
Committes on Ways and Means, Subcommittes on Health
May 15, 2007

Mr. Chairman, I'm grateful that you have called this
hearing. Fee-for-Service Medicare financing is one
of the most pressing responsibilities of this
Committee, and how beneficiaries receive treatment
within the post-acute care setting is a vital piece of
inpatient care.

As you know, Mr. Tanner and [ have introduced
legislation, H.R. 1459, which addresses post-acute
care in the Inpatient Rehabilitation Hospital, or IRF,
setting. In recognizing that IRF admissions goals
hoped for in drafting the so-called 75% Rule have
been achieved, H.R. 1459 keeps that rule at the
current 60% threshold. As of today the bill has 151
cosponsors, and we're adding cosponsors every day

Our biggest concern about the 75% rule is the
seemingly arbitrary effect it has on patients,
specifically patients who are not within the 13
diagnostic categories that “count™ toward the 75%,
including cardiac, pulmonary, cancer, pain, and joint
replacement. Patients outside the 13 qualifying
conditions are often demied IRF access, and access is
most restrictive for patients whose needs benefit from
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newer rehab specialties such as pulmonary, cardiac
and cancer.

A Moran Report published this month demonstrates

the precipitous drop already seen in the IRF setting:

in the four quarters ending in Quarter 1 of 2007,

Medicare volume totaled 255,006, down 23.5% from

the 333 559 discdi.tiages in the same period ending in
Quarter 1 of 2004. That's*%ZFalmost 80,000 reductior
in discharges in 3 years, The admissions criteria rule
has achieved its goal, and it needs to be maintained at
60%, or we risk doing irreparable harm to constituent
access to inpatient rehab.

Mr, Chairman, for all these reasons, we need to be
paying close attention to what’s happening with the
75% Rule. 2 years ago, we held a similar hearing anc
heard from CMS, from Mr, Kuhn, and 1 look forward
to the update we will hear from him today. It was
discussed at that hearing 2 years ago that the rule’s
impact on access may have been overstated, because
the “high-water mark™ where a spike in admissions ta
rehabilitation hospitals had occurred due to the
suspension of the old 75% Rule. But in the past 2
vears the 75% Rule produced a fairly harsh picture,
both for rehabilitation hospitals and for patients who
have rehabilitative care needs: we're seging patient
case declines in rehabilitation hospitals in the
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neighborhood of 2(% or more, not basing it on the
“high-water mark.”

If this rule remains on its current trajectory toward
the 75% threshold, and the comorbidities policy
disappears — and by the way, | think CMS needs to
carefully evaluate its decision in the FY "08 IRF PPS
proposed rule to discontinue comorbidity cases as
compliant cases — I'm concerned we're going to see a
situatign where many people who need and deserve
inpatient rehabilitation aren’t going to get it.

Mr. Chairman, I'm not comfortable with the 75%

Dl 2 years ago in our post-acute care hearing 1
said we need to move toward a system that places
more emphasis on the specific functional and medical
aspects of patients, | still believe that. But, that is
going to take research; that is going to require some
resource expenditure; and it is going to require
people who think their mousetrap is the best
mousetrap and nothing else will do, to be open-
minded to change — all of which is another way of
saying it 1s going to take some time to get there,

Until we get there, though, the 75% Rule will still be

with us. And so we need to really ask ourselves if we
are comfortable with leaving it on a trajectory toward
full implementation. Keep in mind, Congress
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assumed jurisdiction over half this rule — its
percentage threshold — when we extended the 60%
threshold by an additional year in the DRA. Even if
CMS wanted to, it can’t alter that threshold
percentage — it is a matter of legislative law, not
regulation. So we have a role here.

Mr. Tanner and I have introduced H.R.1459 — not to
repeal the rule; not to turn back the clock and lower
the threshold percentage; not to expand it or
otherwise modify it — but to simply keep it where it
is. And let's make no mistake about it: where this
rule 1s, 1s keeping rehabilitation hospitals on their
toes and watching who they’re admitting like they
never have before. I think the position that Mr.
Tanner and [ have taken in H.R. 1459 is a balanced
approach that will allow CMS’s policy aims in this
area to continue being achieved in a reasonable
fashion.

This hearing is an important one, as we're looking to
determine our priorities and objectives to deal with
Medicare Part A this year. It is my hope that to the
extent this Subcommittee, and the full Committee,
may report a bill addressing Part A, we will include
H.R.1459°s provisions in that report.
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Mr. HULSHOF. I, too, want to thank both you gentleman for
sticking around. Mr. Chairman, this past Saturday, I was the com-
mencement speaker at the University of Missouri School of Health
Professions. This was the new group going into physical and occu-
pational therapy, speech pathologists, and the theme of my re-
marks was what were you thinking? It actually was quite inspir-
ing, Mr. Kuhn. I see you smiling at me. But it was—I got their at-
tention when we went into it.

What I want to do is, is I want to talk a little bit about and fol-
low up on what each of you has said regarding the 85 percent rule.
You know, one of my biggest concerns, and Dr. Miller, you said,
and I absolutely agree, we need a dynamic way of looking at reim-
bursements. I think the goal that we share that you have as well
is an integrated post-acute care system.

But I've got to tell you that one of my concerns about the 75 per-
cent rule is the seemingly arbitrary effect it has on patients, spe-
cifically those not within the 13 diagnostic categories that count to-
ward the 75 percent rule, including cardiac, pulmonary, cancer
pain, joint replacement. So then patients that fall outside those 13
qualifying conditions are often denied access at an inpatient facil-
ity. Access is most restrictive for patients whose needs benefit from
these newer rehab specialties, especially pulmonary and cardiac
and cancer.

I don’t know if either of you have seen the Moran report that
came out earlier this month. It basically says if you look at the
drop in—as far as discharges from March 31st of 2004 compared
to March 31st of 2007, so a three-year period of time, we have seen
a nearly 80,000 reduction in discharges. That’s a 23.5-percent de-
cline. Now, Mr. Kuhn, you said, and I'm not—this is not an indict-
ment of what you said, but you said this is the intended impact.
I mean, the whole idea of providing this integrated care.

Yet I've got to tell you that, you know, 2 years ago, you may re-
call, Mr. Kuhn, you and I, we had a similar discussion, and you
mentioned that, well, there was a high water mark because there
was a spike in admissions because we had suspended the old 75
percent rule. But I've got to tell you, looking back over the last cou-
ple of years, you know, this is a fairly harsh picture. Dr. Miller
called it a blunt instrument, and I couldn’t agree more.

So if we have achieved the intention—I mean, if the intent has
now been realized, why don’t we stop where we are? Mr. Tanner
and I, and I know he wasn’t able to return, but we have a bill. H.R.
1459, that basically recognizes that we’ve achieved those admission
goals we had hoped for in drafting the 75 percent rule, and we
maintain the 60 percent threshold from here on out. You know,
we’re not repealing it. We're just—we’re standing pat with that. I
would hope—I'm not going to ask you to comment on the bill spe-
cifically.

But let me ask you, Mr. Kuhn, 2 years ago when we discussed
the 75 percent rule, a lot of your prepared testimony back then fo-
cused on the need for research. You said research was an impor-
tant next step. Since then, what research has CMS done or what
has CMS looked at to more appropriately identify the types of clin-
ical or functional or medical characteristics that could be used to
refine the 75 percent rule if we keep it in place?
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Mr. KUHN. I would agree with you, Mr. Hulshof, that indeed, re-
search is the way we need to go in this area. A couple of things
that we've done in this area, first, right after we came out with the
final rule back in 2004, we worked with the National Institutes of
Health to convene a panel to help us talk about a research agenda
and what would be the right way to go.

As a result of that, we had an information notice to investigators
that was posted last year by NIH in collaboration with us that
talked really about the need for a research agenda for rehabilita-
tive care, and the fact that how we can increase the base of knowl-
edge of information that’s out there, and how CMS could work with
researchers to help them design their studies, how we could find
ways through our clinical research policy to make sure that Medi-
care would pay for the patients in these studies, all the things that
we could do to the maximum extent possible.

To be quite candid, we haven’t seen anything come forward yet
as a result of that. We’ve had some general inquiries but no specific
proposals yet on that agenda. But we want to continue in that
area.

Having said that, NIH convened another panel just a month ago
to talk further about a research agenda which we participated in
and encouraged as part of that process. Also, we’ve had some good
outreach with the industry themselves, with specific rehabilitative
hospitals and others who are trying to conduct some research. So,
we're probably not as far along as we would probably like to be,
but we are making progress in that area.

Mr. HULSHOF. I appreciate it. As my final comment, Mr. Chair-
man, thank you. I won’t ask you a question, Mr. Kuhn, but I'm con-
cerned about CMS’ proposal not to allow co-morbidity cases to be
calculated. It’s been counted for the past 3 years. Starting next
year, it won’t. If you don’t mind, I'll submit a question to you and
we can chat about this further.

Mr. KUHN. We’d be happy to chat with you further about that,
and we hope to get comments during the comment period on that
specific issue. So, that would be helpful to hear more from you
about that.

Mr. HULSHOF. Thank you. Thank you, Mr. Chairman.

Mr. MILLER. Could I add one thing to this?

Mr. HULSHOF. Please.

Mr. MILLER. You know, when the rule initially came out a few
years back, and this I think just illustrates how difficult the prob-
lem is, we got a group of clinicians together and sort of talked
about the implications in it. There was a lot of comments that you
might imagine along the lines that you were saying. But there was
also a clinician who said, actually—and we were talking about hip
and knee replacement, that type of thing. There was also a clini-
cian who said I don’t use the facilities at all. I have a protocol
where I send my patients through exercise, get them ready for the
operation and then use strictly outpatient therapy and home
health—or home setting in order to get them rehabbed.

I think that points to the need that Herb is pointing out, and I
think you’re pointing out, that we just lack a lot of clinical informa-
tion about what is needed for one situation versus another, and
rehab is really a complicated area. Something that the commission



57

is going to call for in its June report—we’ve talked about it public,
but it will be out next month—is to develop comparative effective-
ness information to try and address this as well as other types of
issues where you get these complications.

Chairman STARK. Thank you. Mr. Pomeroy, would you like to
inquire?

Mr. POMEROY. Mr. Chairman, the line of inquiry I have has
largely been covered earlier, but I've got a couple of things to say
about it. This involves the LTCH limitation. Mr. Kuhn, I would
just say how disappointed I am representing two LTCHs in North
Dakota. Each would have had substantial trouble with the initial
25 percent proposal, and even 50 percent in rural areas from one
referring source.

Just the dynamics of health care in rural areas render this very
crude cost containment instrument somewhat inequitable in its ap-
plication. I mean, we have dominant medical facilities that have re-
lationships with these LTCH’s for ventilator weaning, for wound
closure. In light of the nature of utilization patterns, you’re going
to have these major hospitals being a major referral source.

So, to have all this time go by and not really get to the crux of
the issue, which is an evaluation of the particular patient, the se-
verity of health conditions that theyre dealing with, the kind of
care required for that patient, seems to me that you spend an
awful lot of time going nowhere on getting an appropriate handle
on this, even though the MedPAC recommendation is now I think
3 years in the state.

I'd like you to clarify for me—you talked about it a bit with the
earlier questions, but do you intend to come down on a patient-
based criteria for the appropriateness of LTCH funding, and if so,
when?

Mr. KUHN. You're right. It is our intent to move forward on a
way to better classify not only the patients but the facilities as
well, at least some recommendations for doing that. If you look at
it right now, an LTCH, the only classification we have is that it’s
an acute care hospital with an average length of stay of 25 days
or more. So what MedPAC opined on back in 2004, what we've
moved forward with a contractor to get a report, which is out there,
and we've already convened one technical expert panel, is now to
take that information and what can we use for classification for
both patients as well as facilities.

Our best guess right now in terms of a research agenda to con-
tinue that forward is probably a 2-year window still is the best we
can think of now. Would we like to do it sooner and faster? You
bet. But at least that’s kind of our current expectation of where we
think the next steps are.

Mr. POMEROY. Do you believe Congress then should hold in
abeyance its own thoughts on this matter until this period has run
its course, or move some of the legislation that’s been pending?

Mr. KUHN. You know, that’s a tough question to answer, be-
cause I don’t want to prejudge the research in any way, shape or
form, but, obviously, if Congress wants to move forward with its
own agenda, you know, that’s certainly their prerogative.

I think we have some good information out there. I think the
work of our first technical expert panel, we hope to convene a sec-
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ond one here very soon, hopefully will give us the information that
we need to move forward on.

So, you know, this is hard for me to say here, you know, trust
us. But I’d like us to be able to see how much further we can get
before Congress wants to legislate in this area and hold us account-
able for taking the next proper steps to move forward on a

Mr. POMEROY. What time does your rule—when does your rule
take effect?

Mr. KUHN [continuing]. It is effective July 1. The final was pub-
lished about May 1, and it’s effective on July 1. What we have in
that rule is kind of a 3-year transition on the 25 percent rule, and
a chance for us to sync up the final classification somewhere, you
know, in 2009, something like that.

Mr. POMEROY. I'm sorry. I'm not quite sure I understood that
part.

Mr. KUHN. Yeah. What we did in the final rule, when we put
the proposal out, we said we would do—our recommendation was
to move to a 25 percent threshold immediately for free-standing
LTCHs. But after the comment period and listening to the com-
ments we received, we said let’s do it over a 3-year transition. So,
it would be 75 percent beginning on July 1, then move to 50 per-
cent, and then ultimately 25 percent in the third year.

That bought us, you know, 3 years to kind of work on this classi-
fication system because the issue is, is the classification a more ap-
propriate system, or is the 25 percent rule more appropriate? So
that kind of brings them both together so we can evaluate which
one works best:

Mr. POMEROQY. I could almost tell you right now. What could be
better than patient assessment? This involves reimbursing medical
care delivered per patient.

Mr. KUHN [continuing]. Right.

Mr. POMEROY. How can you do better than per patient certifi-
cation?

Mr. KUHN. I agree patient assessment—perhaps Mark has some
things to add about it, but, you know, the real crux of this issue,
because these facilities are both acute care hospitals, one just has
to have a longer length of stay, at what time do you stop active
treatment in an acute care hospital and start treatment in an
LTCH? How do you assess that? That’s a tough clinical question
that people need to work on, that we all need to work on as we go
forward. But Mark might have some ideas on that, too.

Mr. MILLER. I mean, just—when we went through and did this
analysis, and our analysis was based on data as well as going out
and talking to clinicians that worked in the long-term care hos-
pitals, we acknowledged at the end of our report that even with a
revised classification system for long-term care hospitals, patient
and facility, there are still seams between the inpatient PPS sys-
tem and the long-term care hospital where, I mean, for example,
you can literally take a patient out of one part of the hospital,
move him to another, and move him into a different payment sys-
tem. I know you know this.

So we said that there would still be issues that have to be
worked through to kind of make sure that these two payment sys-
tems are calibrated to work with each other. We still would like to
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see the patient and facility criteria move along. But I'm not sure
that it will come—and we think it will make the situation better.
I'm not sure it will eliminate the issue entirely.

Mr. POMEROY. I do, Mr. Chairman, and I know my time has
expired——

Chairman STARK. Go ahead.

Mr. POMEROY [continuing]. I think that they were—I like the
changes to the rule better than I like the initial rule. I thought the
initial rule was horrible. Now I think what they’re moving forward
with is merely bad.

[Laughter.]

Mr. POMEROY. It could be better. I do think that at least Con-
gress will have the chance to act before the—some of the outyears
kick in. Thank you, Mr. Chairman. I yield back.

Chairman STARK. Thank you both. Thank you for your patience
as we went off and voted on some very seriously important legisla-
tion. We'll, I'm sure, be talking with both of you again more as we
proceed and try and find answers to these questions.

We now have an exciting panel who have all come here today to
volunteer to give back money to Medicare, because they all feel
they’re being overpaid.

[Laughter.]

Chairman STARK. They’re here to support the Medicare Advan-
tage program. I'm just so thrilled that the Federation of American
Hospitals has sent Mr. Chip Kahn to counsel with us. The Amer-
ican Hospital Association has sent its President and CEO, Mr.
Umbdenstock. The American Health Care Association sent its
President, Bruce Yarwood. The American Association of Medical
Colleges and the Greater New York Hospital Association has sent
Mr. Stanley Brezenoff. The National Association for Home Care
and Hospice and the Michigan Home Health Association has sent
someone Mr. Camp would like to introduce.

Mr. CAMP. Well, thank you, Mr. Chairman. I appreciate the op-
portunity to introduce Christine Chesny, President of the
MidMichigan Visiting Nurses Association from my hometown of
Midland, Michigan. I've known Chris for many years. We've visited
over the years on home health issues, and particular on home
health agencies in Michigan. She’s been an effective leader and ad-
vocate, and I welcome her to the Committee and look forward to
her testimony today. I know it will be informative.

Thank you very much, Mr. Chairman. I yield back.

Chairman STARK. Thank you. Dr. Mary Beth on behalf of the
American Medical Rehabilitation Providers Association is our
cleanup batter today.

Chip, lead off.

STATEMENT OF CHARLES N. KAHN III, PRESIDENT,
FEDERATION OF AMERICAN HOSPITALS

Mr. KAHN. Thank you, Mr. Chairman and other Members of the
Subcommittee. I appreciate the opportunity to appear here today to
discuss Medicare policy on behalf of the Federation of American
Hospitals, the nation’s investor-owned hospitals.

While Medicare has successfully protected America’s seniors and
disabled for many decades, the program frequently challenges the
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hospitals that its beneficiaries depend on for care. I will cover
today five of those challenges.

First, CMS proposes a payment rule for FY08 that cuts Medicare
payments by some $25 billion. This proposal comes as MedPAC es-
timates overall Medicare—hospital Medicare margins at negative
4.5 percent for 2007, and so recommends a full market basket for
hospitals for FY08. The CMS reg ignores the deteriorating Medi-
care hospital fiscal condition, and what is particularly frustrating
is that the proposal is based on questionable analysis.

Most of the cuts occur because CMS has decided to make the
DRG system more sensitive to patient severity. CMS has paired
the refinement with cuts in payments based on the assumption
that hospitals will reap some kind of financial windfall from the ef-
fects of this policy change. Our analytical work has yet to reveal
a credible basis for what amounts to an overall payment reduction
of 4.8 percent over the next 2 years.

Additionally, CMS proposes to cut hospital capital payments. The
justification for these cuts are based on an analysis by CMS that
covers 1996 to 2004. What hospitals experienced in 1996 is hardly
relevant today, and in 2004, the Medicare hospital capital margins
dropped to their lowest point, 5.1 percent, which is 34 percent
below 2003, and extending that trendline further, capital margins
today could easily be negative and are part of the negative bottom
line on Medicare which is shown by MedPAC. Hospitals need relief
from these CMS cuts.

Second, these very cuts result from payment reforms that CMS
would institute in response to problems identified with physician-
owned specialty hospitals, while the Administration has failed to
properly exercise its authority to apply the Stark rule in this re-
gard. Yes, the CMS proposal will cut payments. But it will utterly
fail to address the perverse economic fundamentals of self-referral
and ownership on which the physician-owned pseudo hospitals op-
erate. Payment changes will never resolve the conflict of interest
inherent in this type of ownership and referral that is so disruptive
in our health care system.

CMS’s action fails to eliminate the incentive for facilities to in-
crease utilization, to avoid Medicaid and uninsured patients, to di-
vert to their own facilities well-insured and healthier private pay
patients, to avoid emergency room and on-call obligations, or even
to continue to engage in careful selection of Medicare patients. We
strongly urge the Congress this year to permanently ban self-refer-
ral to these facilities.

Third, public reporting of quality and performance metrics can
lead both to improved care and better informed patient consumers.
There is strong evidence that the reporting of the Hospital Quality
Alliance, HQA, measures is making a difference. We recommend
both reinforcing HQA’s contributions and putting in place a na-
tional quality improvement agenda through expanding the role of
the National Quality Forum to serve as the priority setter for the
advancement of clinical performance metrics and as metric over-
seer.

Congressional support is essential here whether you proceed with
pay-for-performance or continue the current course of measurement
and transparency.
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Fourth, while there is always a need for examination of the role
of providers in the post-acute continuum, CMS has adopted arbi-
trary regulations in this area that we believe fail the patients. In
one case, the 75 percent rule rehab hospitals, not yet fully imple-
ment, it has already exceeded estimate caseload declines and pro-
vided fiscal savings beyond that targeted by CMS. So, the Congress
should act to sustain enforcement at 60 percent.

As regards to long-term care acute hospitals, CMS has advanced
punishing policies that will likely result in payments below cost
and that establish unprecedented quotas on referral sources. In-
stead, CMS should develop facility and patient certification criteria,
as MedPAC recommends, to ensure that only the most medically
complex patients are treated in these hospitals.

Finally, Mr. Chairman, we support the Subcommittee’s interest
in reauthorizing the Child Health Insurance program and fixing
Medicare physician payment. However, with your PAY-GO respon-
sibilities, funding must be found for these reforms. As Rick Foster,
the CMS actuary, has pointed out, Medicare Advantage policies
currently weaken the hospital trust fund by an initial 2 years. We
believe these policies warrant your reexamination.

In this regard, we hope that you find funding that is fair to the
Medicare beneficiaries and to those providing the medical care that
beneficiaries depend on and are entitled to receive.

Thank you, Mr. Chairman, and the Subcommittee. I'll be happy
to answer questions.

[The prepared statement of Mr. Kahn follows:]
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U bebalf of the Federation of American Hospitals (FAH §am plessed 1o offer
aur views an Medicare fee-for-service payments 1o hospitals. FAH is the mationnal
representative of investor-owned or managed community hespitals and health
aysternd troaghout the United States. Our members inelude general conumismity
hospitals and texching hospitals in urkan and rural Amerien as well as
rehahdlitation, long term acute cane, psychiatric and cancer hospitals,

Challenpes Facing H itnls

This hearing comes at a crucial time for America’s hospitals. Full-servics
community hospitols are facing growing cast pressures and challenges, nons more
=0 Lhan the national ensis of the nearly 44 million mmsored Amerscans — ane o
SIX AIMOTE us.

Mo one betler understands the crisis of the uminsured than the bospitals they tom o
for care, which is why the Federation i3 proud to lave intreduced a comprchensive,
fair amd reasonable plan, entifled “Health Coverage Passport™ io cover all
Americans, Insuring them is the single most important action Congress can ke ©
increase the bealth secunty of all Amencans, ransform owr bealth cane system,
miak it morg patiemt-centered, increase its efficiency and unleck its value,

I'he mmakality ol Federal payments o keep pace with namg he _'.ﬁ_:@ﬂ' LSS, NOWes
ST can undermine this dynamic. These are costs over which hospatals have limited
contrel - new and costly pharmaceuticals and medical devices, Inbor shortapes,
milemieing facilities, meeting new [ahar-miensive mandates for quality reportd
W - jpvesting in the infermation that will drive ¢
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fully suppart,  We umderstamd the nesd for Congress to maintam fiscal discipline

as demonstrated byt impositben of “pay-go™ this vear, asd recognize tlsat

difficult decisions will need o b made in order to fund national priorities,

Heowever, we encoursge Congress Lo stromely_camacler MusdPAL ¢ noorpa

== rprmandnsinnmond s omardhe tese aiffice 0 funding challenges, especilly
maimtianing physician payments and strengihening 5CHIP,

M b Conpress mawes foraand this vear an these priorities, i is appaeriant thas
rolicymakers receeniee heallh care covernge and expansaen as a secictal prishlen
bt deimands & secietal selutsen. al that they shoald sase available weothen o

M passible funding source g address this dilemima. The Federative &
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reETn
prrsalale soree o Tuzidimg cowld Be e Lo T proy oo Ui grasscd 1he
Senate corlier this venr

IPEs Rule

Muamwlnle, UMS recently taseed s proguoscd rule governme Medveare mpe
hespital pavraents for BY O within which is o propesal, deader the gaise of D
prvment relieme, ecnt hospeial pavments some 325 hillion over the nexd 3 oy
Uines Do ol Tumdiig vl fhoim in deoss-tie-board 2.4 pecent cut o FYis
anacher » 4 pervenr cut in FYO9, as well as cuis oo copiial premenis that wagl
lulal some &1 felhan,

The 524 billien ot s tiedd 40 C%S"s propaesal 1o restrnciure the dizpninseic rela
grope CEHRL D n areTRoet te pefleer the relanrve seventy of he patent™s med
conditien, The Federation is nar oppossd o :I'.-.u_||'1||'.."|..|| refinemients of che
clussi Nealvem swatem Bt ane wed G asaagn paleents mio paymenl calegores.
Huovwewer, we are cxtmenly conwerned than URS s acting 1oe hastily i mo i
forward with this swstem ard has nod completed s analysis or provisded suffic
Juslatication o nnpesc, i advanee aof s sy slenn, 5240 dal e mn Bespinal culs,
These cuts, cuphemistically referned woas “hehovioral affsers " ane imposad w
scant data by cupport 85 assumations regarding antiicipated coding prictic
Uiis ransns Tl guestions as G el s scies pay it cul i oons o do
the Federal deficit realite than i dees woith antecipared hospital endine practice
el i s nee anlosled syslom.

P caanmple, © &S cices, s supgont s the cals, ccamples of mercises o

Mg case . . "
e e g b bt batalsle Cinres rrducumeniateo s v pratiog 1l
AT el o b s i el casearne in three prioT insianees when i s

e

P rient syalerm wins mlzoidwecd ber ongiibeont re st e lzsa hosgelads amd
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2002 when the stabe of Maryland converted 10 a sevenity-adjustment system that is
sihstantially different from the one CMS proposes amd calls MS-DRGE; and when
e original DRG system was implemsented for short-scay inpatent bespitals back
i 1983,

Each of these experiences presents a flawed precedent for cutting hospitals 4.8
percent amd ignores the Fsct that hospitals kave aceumulated some 25 years of
coding expericnos and expertise under a classification system that fonms the
foundation for the new system. The introduction of prospective payvment sysiems
as a substituie for cost-based payments, where coding has litthe payment
consequence, presents a fundomentally different situation than what CMS &=
propasing — in effect, a refinement of an existing PPS.  In addition, CM5"s
propossd refinements, while sharing some similarities to the patient severity
adjustment system Maryland hos adopbed, follow o different coding path, which
raises many questions. A proposal fo ot 525 Hlﬁq?mmmﬂmmﬁm
ainkysiE thail RS hod shofed,” ™ Undef the system CMS has proposed, there is litth
" apportunity for hospatals b change coding proctices, and it is a fallncy b assume
that hospitals stand fo reop o financial windfall from the movement i M5-DRGs
that warmants 3 prospective 4.8 percent payment cut,

Lacking clear ard convinemg evidence that M5-DR0s will lead to the case mix
chanyes UMS Sumpesis "ml._|,|,|'|L'l vcur, the mare prudent course would b b wal
witlsl the Synlem i in p|a.|:|= artl am Ernrrim:al ﬂrl.i:l.l].'.ﬂh i b comducted Ly aclua
clanns, Appropriate payment adyustrments then can be made on the basis of
experience rather than conjeciure.

Tlee cuns v capital payvments ane parsculady puzeling. For ooe thing, they are
based on an analysis by CMS that purpoess to show that hospitals ane experiencing
substantial poaitive margins under the capital pavinent framework. The analysis,
which averages hospital inpatient Medicare capital marging for the period |9%6-
20064, g deficient in several respects. The most obviows, of course, is that what
hiospitals experienced im 199% is irnelevant to the operating environment today,
eleven years latgr. And as poted earlier, MedPAC estimates an overall hospital
Medicare margin in 2007 of negative 5.4 percent. Whether or not lospitals
experience a narrow positive margin for their eapital payments is of smal]
copsequences 1o the hospital losing money, om average, every fime it treals o
Medicare beneficiary. Moreover, this should not be discussed inisolation from the
averall poyment effect in on effort te put the best face on what is a sipnificant

capiinl cut,
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Inded, CM5's analysis concludes in 2004, the vear when the margin dropped 1o
ils brwest point, 5.0 pereent, in the time period CMS selected -- 34 percent below
the capital margin in 2003 and 41 percent below the copitnl margin in 202,
Extending that trend line implies that copitnl margims todny are negntive, which
should mot surprise because it is the very same overall Medicare margin trajectory
that MedPAC has doecumented — a shanp and stesdy decline singe 2002 ~ from
passifive 2.4 percent tooan estimated negative 5.4 pereent in 20607,

These |='|1-ul.:|| cuts also ane 1|.1.1|.I'r|i|1|; arl coumteriviuitive because I!|1|_'_l,l will
seriausly impair the ability of haspitals te make the very investments the
Aulsinigiration repeastedly has called for in bealth mfomation Lechnology,
mclisdimg electromse bealh records, and 10 carry oul the Presadent™s Executive
Chrcber, Woath the many advances i techsoloey, hospitals are constamly looking atl
ways o evelve wwward that sdeal hospital of wasomosw, vet these cagatal cuts send a
conflicting message about the degree w which the Medicare program s willing 1o
bszlp bring about these impontant sdvancements for it beneficiarics.

Common sense dictates that a hospital must nsintain a healthy pesitive margin,
both operating and capital, in order 1o sustain the level of investment ecessary (o
run & high guality, efficient facility. [nstesd, the Administration scems o view a
modest positive capital margin — 5.0 percent in 2004 (and likely lower today) -- as
excessive.

I would also like to applasd Representatives John Lewis and Jerry Weller (and
Senntors Salazar and Robertsh for their concern about this Rule and their kendership
on a better they are crafting so CMS. The Federation encourages all Members of
Congress o sign omio this letler and express opposition o this mile,

i = : il

The iromy of the Admimistration’s proposed cuts 15 that they flow fram payment
reforms that were recommended as an answer o the pn_:bl-:ms pased by |ﬂ'|_',-:s'r:iu.|1-
owmed hmabed service fusihites, otherwse known nﬁ-"“.':pl:l.'mhf |'i-c|5-r|1-'i|.:||x."
MedPAC and cihers repeatedly havee Foand that limited service facalities engage in
patient selection, m effect wking healthy and wealthy patients. These and ather
finclings led MedPAC 10 recomemend that CMS reform the DRG payment sysiem
and minimize what it maintained were insccuracses and distoriions in DRG
paynsenis that neentivized physscian owners fo select ceriain paiients. CMS
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agreed and began the prooess of implementing MedPAC's secommiendations last
wear by phasing in cost-based DRGs.

The evidence i incenclhsnoe as ko whether these DECG paymient refinements lead
L ME06E accurale paymems of ans slberaise an improvensent over the DRG system
that bas functioned reasonably well for over 20 years.

Wha we can conclude, however, 15 that these refinements HL'I.‘l:II.'I'I.|1|.iN|'I. al‘.!e‘;|.1|l|.|L-:|3,I
mathing with sespect to the usderlving confliet of interest that drives physician-
cwners of specialty hospitals, Consequently, the CMS paymeent changes will hove
virtually no effect on the prolifermtion of specinlty hospitals, the development of
whach will always be inflwenced prmarily by selFreferml policies and not payment

policies.

Payment changes do not eliminate the incentive b increase utilization, especial ly
in oulpaticnl services, o avedd Medicatd and uninsared patients, W divert o ther
own facilities' well-insured and healihy private pay patiens, to avoid conergenecy
rosprm and an-coll obligations, or even 1o continue to engapge in careful selection of
Medicare patients. For sz MedPALC nested, “[o]pportumites bor selection never fully
disappear,” i part because “physicians always know oo thain CM5 about
individual patiems” expected costs.™

And payment changes will have no deterrent effect cm the comduct of specialty
hospitals thext fesabted i the multiple ragic and regretable patient safely problems
resulting in patient deaths which have cecurred in recend years, We appreciate the
steps that CMWS s fnking to address concerns arising from these simmtions. While
the lack of specialiss available o community bespitals for on-call services
continues 1w be a seriows problem peeding 1o be remedicd, we find it very telling
that the limited servics facilities, which have exacerbated the on-call availability
profbilem for owr members, are apparently themselves ofien not in pasition boe
provide patbents with physacian care during ol peak tmes 10 address potential
patient emergencics. The limitations associatied with this limdted serviee maodel
shovw that in many instances, these fcilities operate as o hospital inoname only ond
o ot pravide the kevel of the care in fhe tmditional sense of the term and os
Medicare beneficiaries woubd expect,

Because the Adminisiration has failed 10 exercise is cleor sdministrative nuthority
Ly interpret the Stark laow the way mowhich Congress onginally miemded, we
stroitgly urge the Compress this vear o permanently ban self-refersal 1o these
facilitics.
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Medicare Rural DSH

Hospitals in neral Amserica comtmue 1o experence unique Rscal challengess thal
mual be addressed, especially wisen they reselt from payment inequities embedded
in law or n.-g,u|alu'r|1. Cine u:-::l'rnph: of this eoncems Medicars rJLH-|,‘|r|.'-'|'u.1r|.i|.1rnI|.-
shane hospatal {IX5H) payments. Curmently, hospalals receive Medicare add-on
peymments 1o help cover the cosls af serving a high propodion of uiinsuned
patsents, While large urban Gacilites {greater than 1 becls) receive DSH
peayments that more closely correlate with thedr indigent casebosd, neml and small
urhan Gecility (bess than 100 beds) DEH paymenis are subpect o an arbilrary cap ol
twelve percenl The Federstion supports begislation — most recently imcluded m
HL.E. pW in the L™ Congress — that weoubd removee thes cap, hrrngi:ng rurial D5H
payments in line with ather h,mpitals.

ndity M1 ment, Reparting omd Yalues urchisin

The Federation has been a proponent of guality and performance mezsurerment and
reperting for many years, and is 8 charier member in the Hospital Cuaality Alliance
{HCAY —a multi-stakeholder organization including both the private and public
sector which reviews and recommerds quality and performanece metrics for use by
CMS and others. The HOA has proven 1o be a workable moded of the public and
privabe sector collabaration that can contribute significantly fo inproving the
quality of patient care in the haspital and beter value for the health care dollar.

The HOA s anly one pices of an emerging naticnal quality and performance
mcasurciment and reporting infrastruechare which has been built over the Bast decade
since the landmark Instiouee of Medicine repoens that called for initiatives o
imiprove bodh the guality and safety of health care in the United Stabes. This
testimsomy will first examine the role of the HQA and recommecnd needed policy in
the area affecting hospitals, and then will discuss the larger policy ertical to
making the quality amd performance infrastrecture schicve its important missions,

Federation hospitals helped initiate and commitied to participate in the voluntary
gquality reporting program that HOA spearhesded and that predated the Medicans
Modernization Act {MMA) which eventually reguired boapitals to repon 10

measwres in order to reecive a full hospital updste. Following MMA. the Deficit
Beduction Act in 2005 made permanent the requirement 10 report in arder o

receive the full market basket update and increased the market basket penalty for
non-reponting hospitals from 0.4 percent 1o 2 percent, Hospitals now must repor
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an 21 HOA recomemended quality measures across theee disease conditins (hean
failure, myocardial infarction and preumonial. Thirty-day morality measwres and
mgasures of patient satisfoction (the HCAHPS) currently are being collected and
will be publichy reported by June 21 of this year,

Further, U35 s FYOR hospital inpatient proposed mile would add new reporineg
micasurcs which the Foderation supports. [naddition, the proposed rule socks
comment on additional measures for 2000 and bevond. The Federation will
provide dedniled comments and intends to recommend that CMS move forwand
with colbection of data on hospital infection measures,  Additionally,
Comgressional action on physician payment aken a2l the encd of the last Congress
also calls for wew measares and reporting for oulpatient hospiial care, so the
apenda for hospital reporting is anticipated to expand significantly.

Beyoad reporting, CMS now 5 moving forward on developing itz DEA-mandated
irnplementation plan for hospital pay-for-performance program, which HHS is
calling “Yalue-Based Purchasing.™ Congress will receive CMS's report this
summer, and we look forward to working with the Health Subcommittes and
athers with appropriate jurisdiction as this polentially profound payment change is
considensd by the Congresa.

It is imporiant e note that the data From thee curment pay-for-reporting progrim
demsansirates, quite clearly, Uit reportie alobe can have a significant effect on
hu:us:mlal performance. Across-the-board improverment can be seen for the qualil
mieasures for which reporfing are required since the program’s inception. Then
s every reason o conclude that quality improvement will comdinue o improve un
1eT 1 the currem piy-for-reporting progrem and that as that program expamts its
[u.'rﬁmmm:u mpeasurement, il will louch even mone areas clf]'ra.lr&nl cane.

But while there 15 an empirical bass for selecting the performance measures an
lenkeng reporting and pavment, linking pavment to quality performsance s a
relatively nascent concept with lite real world experience. The CME Premicr
pay-for-performance demonstration has shown pesitive results as have certain
private payer quality performance for payment progrmms, However, the jury is
clearly still gut as foowhether or not thess experiences can be genermliced or
whether ar not therr applications have the peential for short werm gams bl wos
W pecult in longer distortions in payment policy.

Al this early stage, the Federation urges Congress, should it chose 1o move
forward with a pay-for-performance or value-based purclsasing plan, o exercis
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cxtremse caution and 10 move only incrementally. For example, we suggest
kecping incentive bonuses very limited relative to payment and including carefully
salected performance measures sl can span all hospaials,

While considerably more research and analysis needs to be done, the F ==
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ciscouraged that CMSs draft YBP plan appears to b moving in the nght da
e several key ssuess most notably; siructuring incenbive paymeints W rewa
the hospatads achieving predetemmimed goals as well as these hospatds thae
demonstrate Improvement,

For eather the current pay-for-reporting system o a new VB avstem 10 swe
the curnent hespital natonal guahity nfrastroctune hat CA3 mes mast be
strengihened sigmaficantly, Pressure confinues to huild from consamers, the
business community, thind party payers both governmental and private as w
hospitals toadd mene performance metrics W reporting. Unforunately, the
sysiem lacks the capability and capacity for handling the size and seope of
imeasurnes that HOA can recomimend. Additiosal resources are needed both
messurement repostimg process and display of the resules of data subsimission

The aualigy repeing svitem includes hospitals reponting segeife ™ Fdata ¢

0 MCASUTES 3 ppdorsed by ile Mational Quality Forum (MOF) and recommendsd by o

e HO AL
BT

1 ihe
nazation

The data, fisr the moeat part, i teported throwgh vendors approved by Th
Coammassion b a dala slorebouse managed by OS5, OIS ha.u[zll.'gal.c
storehasse omd its processing functon o the Quaality Tmprovement Orps
(CAMC¥y in Losvn, At the warchouse, the data is validated, and prepared fo

“uploading o HHS s Hospital Compare Web site.

I Hospatal
1e further

rawgh a

o [W

In the VB Options paper, CM35 recognized that both the storehanse o
Compare need additional resources. The Federation strongly endorses t
development of a fully funded data storchouse that is chosen by CM5
bidding process.

Further, it is cratically imporiant that the data repository accept pecform
measures across all hospital patsents regardless of whether or not they a

eeivered by Medicare, The current schemie includes data from all adult patients,
Wit has yet o incomarate measures relating 1o the care of children. We believe tha
CMShas e authority already to fund broad-based repomting, but Congressional «

irection
lata for

may be needed to instrect CMS 1o use its resources for the inclusion of
peddiatric as well as adult paticms,
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The data storeheuse shauld be capable of accepting and processing the full ngenda
of quality and performance messures that the HOA may recommend amd 1o
emiplemmsint the procesang in a tmely manper. This dala mfrestrecione and s
walidation methadology should be transparent, and the data showld be generally
accssible through the Hospital Compare Web site for seambess use by consumers,
private & well ns public thind party payers, employers, researchers, and physicinons
unid hosipitals.

Tlee Federation suggests tlsat in order 1o further develop the storchouse, CMS
should use a competitive bidding proeess to ensure that the organization is most
qualified and that it hos no conflicted basiness interests, It is essentinl that the
enhanced data storehaouse be operational in the mear future so that the FIOA
program can meet the mandaies of exisiing legalation for reporting as well as
anticipated needs for improving the reporting programs both for governmental and
private pavers and employvers. It appenrs likely the current storehouse, ot existing
funding levels, will b2 incapable of managing even the modest expansion in

[RI LS G | g o] until:ip.al.ud in the mest severd vears,

In addition, the Federation beleves the Hospatal Compare Website should be
entanced. Hospatal Compare, the publicly-acoessible web site thal displays
hizapital-by-hospital performance on the reporting mesures s an minensely
powerful tool that is driving improvement in hospital pecformance. Ttcan be o
useful porial for helping consumers gain necess to meaningful, transparent guality
amd p:rﬁ:.rrnum,': infrmation ahout the I'im:pilpla where they or their family
memibers may seek cane,

Hewever, the currenl wish sale s frank]ly mof casy b navigate. A new enhanced
web site would peed te be made mone comsumer friendly, and it should provide for
casy comparison of hospitals acress all types of patients. The site must be robust
anid highly useable for consumers, physicians, providers, emplovers, third-party
payers, ond resenrchers. We commend CMS for recognizang this need and seeking
commenls on it m s YEP oplions paper. Bul the web sile needs a major upgrade
mixw, regardless of the fae of the VBP program.

We believe that the current reporiimg prograim tlsat HOA has developed and

promedes is impeoving quality in paticnt care. 18 has been developed through the

coapdribufians of mans napties hedh i the bl and privade sectors. The HOA s
effort results from a blending of public and private commitment, expertise and
fianling,, but it onby covers the hespital side of care. The Federation recopniees
that patient care proceeds over a continuum that incledes various settings, sctivit
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and practitioners and facilities, Optimal performance and quality measurement
must toke this mio oceount, 5o, the further development of the entire quality and
performance measurement cndeavor needs 1o be addressed by the Congress,

From the Federation's view, a next step would be Congressional attention e the
overall establishment of an overarching quality and performance measuremen
process. What is needed is a national poliey on the prierity sefting for the
development and seporting of quality, safety and performance measurement. Mext
all the stakeholders have 1o agree on one endorser of measures, which should be
simple, given that the NOF already serves this function, and then thers has to be
the establishment of responsibility for ongoing monitering of measwures and
assurance that measures are harmonious. And, finally, as elecronic medical
records come on ling, the standard setting bodies For health information technology
need to be advised on how best to incorporate the requirements of the measure

reporting process,

Thee ROF could serve all these functions with sufficient Congressional direction
arnd funding, The NOF is a multi-stakehabder organization in which 350
organizations representing consumers, parchasers, health care professionals,
provuder organizations, lealth systams, health insarers, suppliers, siae
governments, and Federal agencies all participate, The kew is for Congress to
designate MOF as the Mationnl Coordinating and Standard-5etting Cender for
Performance Messures. With this designation and proper support the NOF could
serve a4 the entity that 2215 the priontses and agenda foe measurement. The NOF
could focus physician and provider attention, systematically raise the bar of
performance expectations, amd assure the efficient and effective deplovment of
scarce measune development resources.

The MOF could give direction to HOA and ifs sister organization, the AQA, which
serves the same functions for the physician community, as well as others

developing and implementing reporting programs.

This designation would alsa reinfioree the cument mile of NOF of measurement
evaluation and endorsement. These functions are critical fo the guality
improvement activitics of providers, informed decision-making by consumers, and
aceauntability and pay-for-performance programs. To meet these brosd needs,
MNOF has to have the resources 10 consider priority mensures withowt concem for
having to find the funds for each evaluation.
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Once mensures are approved, the measures nesd 1o be manapged over time. The
measure owners who gevelop the measure themsebves have responsibility for
keeping the measures relevant both in terms of the science and their applicability to
care, Hul, there shoukld be an overarching manager thal assures measure upkeep,
and MOQF can assume that robe for il endorsed messares,

Al the same teime, NOF 5 well pesationesd 1o Sscilitate greaber communication
between the health information wehnology standard sening bodies, performance
measurement community and Electronic Medical Records vendors to encourage
the thres o move in & direction that will make reporting more awtomated in an
environment with greater availobility of electronic medical records. This will help
promote measure developers following common conventions and carefully
specified measure data elements, Subsequently, NOF could bring closer alignment
hetween performance measures and clinical decision-support,

Finally, with proper agenda setting for measurement development, more funds ane
needed w fmanee the developmen of measures, These Tunds are nol geang 0 be
available from any sources other than the federal government. and the HHS
Agency for Health Care Rescarch and Quality (AHRCY is well situated to
ademiniseer this funding. 1t should be noted though that AHROQ already provides
some support for measure development and funding is needed beyond current
bewels to ezt the nesds of clinical practice.

The Fedleration urges the Committee fo consider legiskation that would;

= provide competitive bidding for the estabdishment of and the necessary
funding for a naticnal hospital data stoerelouse for quality measure
submission and processing and that the sorehouse be funded to colleer data
across all types of patients for those measunes designated by HOA
recommendations;

= provide the necessary funding and direction for upgrading the Hespital
Compare Web site

o receeniee the male of NOF as the national priocity and goal-sening
arganization for guality and pesformsance measurement

= -wm.!l"t‘..‘:::'ﬂ;?n. of tlie WOF a9 e sole evaluaton and eodosser of measun
b Fort e purpese of public repening programs
& recopniee HOA < mle as the sale stakehalder groop chal advises Chd% on
measnre reporing fior hispitils
o peeugitias Uhe role of MO a5 e sele argarmeation weoversee the
harmssniation and maintenanee of codoersed masungs
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= pecogniee NOEs mole in providing gusdance o standand setlers, measune

developers, and electronic medical record vendors regarding measurement
and reporiing

» provide sufficient funding bath For NOF to carmy out these functions. as well

as io the fund additional measure development through the AHRO

1al=-F e

Cither hospital sectors in the post-acute care contineum also are confron i

mncreasingly ditticult povment policies as a resull of excessmie amd 10 some cases
reckless regulabion that faals to fully recognize the umgue chincal benefis of
ipsitient rehabilvtion hespitals and umits, a5 well as lomg-term acule care
hospiials.

ik g bt iaci o el p e ol ake s G S5, through arbitrary payvme

"
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policies, kandicaps providers” ability w operate efficiently or restricts patient
referral sources. These policies too often ignone both the medical needs of paties
and the judgmsent of the treating physician.

Inpatient Rehabilitation Hoapitals and Units

In the case of rehabilitation hospitals and uniis, there is ne dispating the fact tha
the 75 Percent Rule has maberially aliered this sector and also has substantially
redduced patients” aceess to the care and services that they provide, Studies
commissicned by the Federtion and others examining current claims daia
document a stunning patient coseload reduction in excess of 20 percent followir
the implementation of the revised 75 Percent Rule in 2004, CM3's esfimate col

|
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W also are concerned aboul il high rate of denied claims by fiscal inermediaries
asserting lack of medical necessity, which inpatient rehabilitation hospitals and
umits have experienced over the past 12 to 18 months, and contines te experience.
Most af these demials ultimately are reversed by admmisirative law judges, b
only after lengily and costly litigation procesdings, depleting rescurces that could
atherwise be devobed to patient care, We believe many of these denials are
inconsisient with applicable medical necessity eriteria for the Medicare program”™s
inpatient rehabilitation besefit. HIE 1459 would help alleviate this problemn by
codifying long-standing criteria used 1o determine medical necessity of inpatient
rehabilitntion,

Long Term Acute Cane Hospitals (LTACHS)

LTACHs may be the most misunderstood and unfairly maligned hospital sector,
CME recently finalized 2 LTACH payment rube that implements far-reaching
palicy changes for LTACHS that affects both the acute and post-acule sectoss.
These latest changes te the LTACH payment system come on the heels of three
years of payment cuts for LTACHs, the cumulntive effect of which is fo reduce
payrents well below the cost of caring for Medicane"s most medically complex

patseiis.

Spocifically, even before the Final Bule, MedPAC estimaied that LTACH
Medicare margins are between zero and 1.9%%. CMS projects that in the first year
alone the Final Rule will reduce LTACH paymeents by an additional 3.5%, well
below costs, and that in futwne years payments will doop even further, Inaddation,
CME panyment policy has brought LTACH growih to a viral siandstill,

What 15 particolary troubling 15 that the Final rule nat omly arbitrarily reduces
LTACH payments below the cost of care, I imposes an arbitrary cap (25 pencent)
o the percentags of patients that freestanding LTACHs can admit from any
primary referral source withow suffering a ppvment penalty, FAH is very
comcerned abaut the dangerous precedent nl'm:l:l'inj; limits on where physicians can
semd patients for reatment, especially when these limits are not based on any
clinical considerations bt instead are based on arbitrary caps with no relationship
whatsaever o patient needs,

In pddition, CMS improses & severe payment penalty for cases that CMS
characterees as “very shor stay.” These payment penalises apply e a large
nuimbier of so-called “slom stay™ paticnts whose length of stay in LTACHs i
actually close to or in excess of 25 days, the curent criteria needed to qualify as a
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LTACH. Ajgain, this ppyment policy ignores the clinical chamcieristics and costs
of caring fisr these patients and 15 predicated, in large par, on o misguided amd
unsupporied notion that shor-stay acate cane boapitals are discharging patients
“early" to LTCHs inorder by mysirize DR payroents o mibenaise avoid losses
ok wit hgrocts ko Spmyment policy. The dita clearly refute this nssertior

The time is long post due for CMS 10 advance the June 2004 recommendations
fram MedP AL o musdernzze and strengthen the certification erileria Foe LTACHSs
b cnswne theat LTACH paymiemts ane being made only to those providers that ane
administering medically complex care to severely ill patients. As MedPAC
recently reitemied in its comments about the LTACH propesed rube, CMS should
pursue fcility amd patsent eriteria rtber than “approaches ather than cribena. -
such & the 2% percent rule. . [that] ane more arbitrary and incecase the risk for
uninfended consequences.”

This chearly i the prefiemed policy rowte o define the approprizie rode of LTACHs
in the post-aeuie comtinuum, and one which FAH strongly suppons. Along these
lings many members of bath the Senate and House of Representatives, led in the
House by Representatives English and Pomeray, have expressed their opposition |

TECME s LTACH rube and have indicaied their strang preference thal CMS
imiplement revised certification criteria for LTACHSs,

Conclusion

America's hospitals are at & crossroads, We need the suppont of Congress to
condinue our vitnl mission of serving the health care needs of every American in
every communmity acras the country, 24 hours a day, seven days a week, under
every and any circunmstance, amd with il highest quality care possible. Federal
payment policies are one of the most important Factors in determining our ability &

¥ meet that mission, And vet, a5 outlined above, we are concerned that some of
those key policies will hinder rmther than help us achieve this shared goal.

Crverall Medicare hospital margins are negative and falling. However, CMS
proposes @ payment rule that only will exncerbate this deterorating Medicare
haspital fiscal condition at the same time that physician-owned limited service
facilities, built om a fousdation of self-refersal. cominue 1o fourish. Owr bospitals
will embrace change, including a restructured DRG system, but we have to be
convinced that the change that is being propoesed is thoughtful, based on empirical
evidence, aml in the best interests of the beneficranes we exist o serve. (her
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anal_-.-:i-.- wiork comtimues, bt at this j'H.'li:II[ W ans ol Yol convinced that this
proposal megts that test, Certainly, there is no basis for 0 .8 percent paymant cut,

Tl =ame is true of the movement wwards pay-for-performance. CMS las pat
forward o drfi plan that has many thoughsful elements. However, therz still ars
b many unanswered guestions, first and foremost beimg whether such a system
truly is necessary, wheat are il potential unintended consequences, and will it
improve quality misch mare than the improvements in quality we already have
willneessed through the guality reporting program that sall s anos miancy,

Finally, | believe everyons bere recognizes the need o crente o more mtional post-
dcule care payment and delivery system that more elearly defmes the approprnade
role of the various providers in te post-scete continwurm. But this need does mog
justify abnapd and unreasonable repalations that suhstituee blunt payment policies
for thewaghtiul, data=drven analyses, and which may have adverse comseguences for
seniors. For example, nursing bomes have an important place in this continam,
b thery are niodt structured o provide the high-quality, mtensive rehabilitative and
mmeclscal, rther than custodial Gare, that inpabient rehabahiaien hospeials routmely
previde. In the same vein, long term acwte care hospitals may cost mone, but the
infensity of the hospitnl care they provide for the most medieally complex seniors
s unmatched. In shor, they deliver value, and are o cnbcal asset as we stnve 10
deliver the guality of cang thar seniors deserve.

Mr. Charrman, on behalf of the Federatson’s bospitals, [ wanl 10 thank vou lor
hirlding this impertant bearing, and for giving us the oppenunity 1o testity. |
wonkd be pleased to answer any guestions you o the other members of the
Commilles may bave,

———

Chairman STARK. Thank you, Chip.
Mr. Umbdenstock, would you like to inform and enlighten us in
any way you’d care?

STATEMENT OF RICHARD J. UMBDENSTOCK,

PRESIDENT AND CHIEF EXECUTIVE OFFICER,
AMERICAN HOSPITAL ASSOCIATION

Mr. UMBDENSTOCK. Thank you, Mr. Chairman. It’s my pleas-
ure to be here today on behalf of our 5,000, nearly 5,000 member
hospitals.

Mr. Chairman and Members of the Committee, the men and
women of hospitals do great things in the face of very tough chal-
lenges. Demand is soaring, and the resources needed must keep up.
My task today is to briefly explain how Congress can help hospitals
face those challenges.

First, we appreciate that Congress has rejected the more than
$100 billion in cuts to Medicare and Medicaid that the Administra-
tion had proposed. Neither chamber’s budget resolution contains
cuts to these programs, and 223 House Members and 43 senators
signed letters specifically opposing such cuts. We urge Congress to
continue to hold the line on cuts.
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Mr. Chairman, we support your efforts to do away with the 45
percent trigger, an arbitrary and misguided approach to dealing
with the challenges facing Medicare.

We urge you to follow the recommendations of MedPAC to grant
a full update for inpatient and outpatient services. This is critical
to ensuring that Medicare reimbursement keeps pace with inflation
and to reversing the dramatic decline in hospitals’ Medicare mar-
gins. MedPAC projects Medicare margins to fall from negative 3.3
percent in 2005 to negative 5.4 percent in 2007, a ten-year low.
With 65 percent of hospitals being paid less than the cost of serv-
ices provided to Medicare patients, a full update is not just war-
ranted, but necessary.

However, what is unwarranted and unnecessary is the CMS pro-
posal to cut $25 billion in payments for the services that bene-
ficiaries need. First, they cut $24 billion by asserting that hospitals
might change coding practices as a result of the new severity-ad-
justed DRG system. The new DRGs are simply a refinement of a
classification system that hospitals have been using for 23 years.
As a result, there is unlikely to be any change in coding practices.

Second, CMS proposes cutting capital payments by nearly $1 bil-
lion. Urban hospitals in particular would be deeply affected. CMS
went well beyond its charge by recommending these two significant
changes, and their action clearly exceeds Congressional intent. Two
Members of the Committee, Representatives John Lewis and Jerry
Weller, are circulating a letter among their colleagues calling on
CMS to eliminate these provisions. We appreciate their efforts, and
we urge Congress to do whatever is needed to block these provi-
sions.

Regarding inpatient rehabilitation facilities, the 75 percent rule
is making it difficult for patients to get the care they need. A study
recently found that nearly 88,000 patients were unable to receive
care in rehabilitation hospitals during the first 2 years of the 75
percent rule phase-in, an assessment that far exceeds CMS’ origi-
nal estimate of 7,000 patients. We therefore oppose moving to the
65 percent threshold in July.

We are equally concerned that many Medicare fiscal inter-
mediaries have further restricted the number of patients who can
be treated by these hospitals by issuing local coverage determina-
tions based on unreasonable definitions of medical necessity. The
AHA supports ensuring that all fiscal intermediaries use the na-
tional guidelines currently in place for medical necessity. Passage
of H.R. 1459 would accomplish this goal.

Regarding limited service hospitals, we strongly urge Congress to
enact a permanent ban on physician self-referrals to limited service
hospitals, with limited exceptions for existing facilities that meet
strict investment and disclosure rules. When decisions are made
with the doctor-owner’s bottom line in mind, it’s not in the patient’s
best interest. So, self-referral should be banned.

Rural hospitals provide essential health care services that 9 mil-
lion Medicare beneficiaries need. Yet Medicare margins are the
lowest for rural hospitals. The AHA supports H.R. 1177, which
would extend permanently the outpatient PPS hold harmless provi-
sion for sole community hospitals, along with a number of other
rural initiatives outlined in our written statement.
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The AHA is strongly opposed to a provision in the Administra-
tion’s FY08 budget that recommends a nearly $5 billion reduction
over the next 5 years in payments to hospitals for graduate medical
education. The Medicare Advantage plans, however, would con-
tinue to receive fundings for GME costs. We ask that the Sub-
committee protect the payments to teaching hospitals, and we sug-
gest that a source of legitimate savings in the Medicare program
would be GME payments to Medicare Advantage plans that are not
reaching the teach organizations.

In addition, some Medicare Advantage plans are not reimbursing
critical access hospitals at 101 percent of their cost as traditional
Medicare does. H.R. 2159 would correct this inequity.

Mr. Chairman, hospitals face significant challenges as they strive
to provide the best care possible to Medicare patients. You have
ourlpledge to help the Medicare Program accomplish its important
goal.

Thank you.

[The prepared statement of Mr. Umbdenstock follows:]
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* Paymeents io Certain Medicare Fee-for-Service Providers *
Miay I5, Disk)

Cinoad aftemoon. hr. Chaimmane | am Rich Usbdmstock. Presidest and CEQ of the
Americim Heoepital Assoctation (AHAL On bidall of fhe AHA"s nearly S00H member
hnspitas, healih syseems and geler healih care organizions, aad our 37,000 individeal
mrnbaers, | appreciste the opportunay v westify before vou inday aboo payments w0
hospiiaks

HOSEITALS = BUILIING BETTER LIVES AND COMMUNITIES

Haospetals are cormerstors of their commuemsties. The dioors of ihe leeal Bospital an apun
24 hoiars a day, seven days & werd, cvery week ol the year. The womes aad men of e
hospiteis mke core of all who walk through ihe hospiml doors, regandless of their ability
to pay fior that care. Our doctors, surses and other professonals sake cane of people ot all
whapes ol hife, from birh andil ol ags, Hospitals stamd sy B eepond in the wake of a
calitmphic event, whether conzaed By man, like o BMoemonsm stack, or natare, like
flonds ard orradoes. And hospiteks work not just %0 mend bodies, bin also 1o make the
grdine commmmity healihier, Thewr work extends for beyond the four walls of a brick
Barildling andd ircliskes hringing Iree clinies, job raining, smoking cessabion chisses, hack-
te-sehonl immreatizations, lemey programs md so many other resoorces, ofies with linle
fantare, directly 10 1he people of the commmity.

Al the sswe Time, the liscal hesgazal is mire than a place wheee people go o et well.
Hosprals are employers, providing good wages and stsrulming cther sreas of bisimess
thromghon the community. Hospetals comploy nearly five milllios people. rank seoond as
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care. The well-being of o local hospiinl can canse Apple effects on the ecornomic health

of o commumity.

chirimng rimess ol g

sapport cdher bsimesses when ihew purchass ihe Forcts and Serveces i

Ared that well-being 1s at risk. To meet the uniue needs of their commumities, bospitals
noe unsque challenges. More than 115 millkn people ane treated moour emergency

departmenls cach yviear: more han 35 mallion patients e admaited each year. Hospitals
ard e pridmary plsse ol Gane Tor maiy o the natios” In

4 45 pnllion umiisared podpls

2005, hospitals proveded 329 billson of uneompensated cane. Wie niust be preparcd o
e Ty amy Dhrg=as 1o 1S i iry, ar o] WG LS EYCES I EWET Gl Ng COpe
¥ L Wty soanng demnnd, Y et maare thais hinld

1 Medscasd — thal pes

techalogies and Tacilivies in order 10 ke

o onir patients are covered *[TII ograms — Medicar

us far less than the cost of caring for those patiems

FROPOSED MEDICARE AND MEDICAID CUTS

Dhexpite these demands amd challenges, the Administration's fiscal year (FY) 2008 budge
U1 proposal seeks msare than 5 D billicon m overall cuts i Medicare and Medicaid over the

el five years, a significand porion fbeem hospalal services Cuats of this msagniude

world nod caly atfect the kosmial services that Madicars and Mediasd berelcaries el

o, they would affiect services for all Americans in all commundties,

Formnately, Congress disagrees with these proposed cis. A hiparissan group of 2235

Houge lawmakers, led by Reps, Richard Meal (D-BA ) and Phil English (R-PA], and 43

senators, led by Sens. Blanche Lincoln (I-AR) and Pot Robens (R-K5), signed letiers u

baadget leaders calling for Congress io protect hospital services undes Madizacs, M= Jatn,
= " "magnch, dom ool® sehae okl Bousg i y y
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MEDPAC™S RECOMMENDATIONS

The Medicare Payment Advisory Commission (MedPAC) recensly agresd that the
chalbenges facing bospitals are serious. MedPAC recomamended that Comgress grant a
full market baskel update for hospatal inpatient and outpalienl prospective paymenl
systems (FPS) in Fiseal Year 2008, We encournge Congress fo follow MedP AT s
recontmendation,

We appreciate MedPAC's recopnitson of the nesd to ensare that Medicars reimbursement
keeps pace with milation and the charging needs of sur health care system. Amencans
depend o hospitals 1o e there, ready to serve, 24 bours & doy, 363 doys a year,
Reversing the dramatic decline in bospitals’ Medicare manging is essential o ensuring
hespatals” ahility 1o Fulfill thas expectatian.

Hure ane just some of the pressares and challenges that bodster the case for a flll updase

fior haspilals:

o MedPAC propects overall Medscane margins o costinue to fall, from negarive 3.3
percent in HHEE o negaiiee 54 percent in 2007 - a 1year kw,

o Siwry-five percent of hospitals ane paid less than the cost of services provided 1o
Mledicane patsenis, a sharfall ikt exceeds 515 billon

& e continue o fece a severs shomnpe of workers o meet incressed demands for care,
Far example, there 15 expaeted o be a shorage of more than | million nurses by
20, Training and retnining skilled warkers of all types requires considerable
investment,

& Spending an healih [T syskemns is high and growing. The median capaial spending per
bed for system implementation s 55,534 in 2006, The median operating costs to
DOer omEonng expensis were 5120600 per bed. a 4.5 percent imcnsase aver 20005

Indirect Medical Educathon (1ME). In Janusry, the commission recomanendead thet
Congress redwos the mdimect medical edocation adgu - s "Ii'é-,"":-"" v :
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THE CMS INPATIENT RULE

CMS" proposed Medicare inpatient rule for FY 2008 inchides dramatic cuts - 525 hillion
aver the mexi five years — i services thad nre nesded by Amenica’s seniors and dizabled,
It deszs this in large par by imgosing a 24 pereent, soross-the-board cut, in sach of the
meal fwo yaars, i asticipition of the coding changes i savs hospatals mighr make uisder &
niw severity DG sysoem and by cutting irportam caplial payments,

The “Behayvioral Offet.”™ The proposed nale calls Bor relinensent of the DEEGs, whach
will resubt in changes 1o Medscare payments. The AHA continues to analyze the mew
DRGs and their ability o imprave the accumcy of Medscare payments. But the 2.4
percent “hehavioral offset™ is o key misstep. The 524 hillkan cut pver five years o capital
arl ppemting paymenis is hased on CMS" apparent belief that, with implemeniation af its
Mudicare Severity Dingracs- Relsted Groups (ME-DRG), the changes hospitals will
make in coding practices will resalt in higher payments. CMWS maintains that ander a
“pen™ aypem of DRGE hospitals will chamge coding bebhavier. Yet, even during the
initial yesrs of the ingstient PPS, when lospdals moved froem a cost-based system o a
prospective DG syssem, we did nof see codmg chamges of the magnitude that M5
arlicypales m altempling 1o jusitly thas dramatic cul, MES-DEGS are based on U existing
DVRE system amd are smmply a refinement ol a classibication system hat hespitals have
fbeen using for 23 years. Hospital personnel already are coding experts with DEGs and
are using codimg foems and proctices that have been in place for o long time.

OIS also cites as rationale for the cul the imnsison of hospitals in Maryland foa
completely dasw coding system called Al Patient Refined DEGS, Bur this mtionake: alse
is flwed, Marvland’s hospitals are paid under a siate mie-sening svstem. Histarically,
cosdivgg im e Maryland hospical payment systen was non a sigimticant fctor i
deterntsning hoapaal paymenss, The classificatsn syssem mecenly adogied by My land
15 much meee complhicated than what CMS bas proposed and, in G, compleeely changed
the codimg incenbives lar Marylamd s baspatals, Spplving the Maryland cxperence L e
mzsd if the nutsm’s hospitals @ an inappropriale apples-lo-OrRnges comparisomn.

There is mo precedent in ather payment sysiems fior making o prospective sdjusiment of
this magnitude withaut any evidence of aciual and measurohle changes in coding. While
CMS hns mnde ndjustments for coding in the implemengation of rew payment syszems,
thess changes hawe besen hazed on peal experience, When the new physician fee
stheduls was implementad in 19902, CMS imgosed a behavioral offsel based on predicnsd
inergasgs in b volume of services physicins would provide. [ was loer learmed tha
the estiieatid offaet cul mel mooe pasieit s necessary, vel the Fanding was neve
mefurnid o physeciams who wens adwersaely alliociad by thess culs.

Capital Cots. CM% is reguired by law to pay For a portien of the capalal-related oosts of
inpatient hospital services. These cosls inchide depreciation, indenest, taoes, mswemnce
arel simalar expenses for new facilities, renovations, expensive clinical information
sysiems anid high-tech squipment like MR1s 2nd CAT scanners. This is done throggh o
separase capital PPS, Sines the PRS for inpatient capital costs uses DRGs inils paymeni
forrmula, the 24 percent <l alveady reduces payments For urban snd reral hospitals,
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CME"s propesed rule also would eliminate the annaal update for capital paymenss. for all
hospitals inorban areas and would ¢lmmale additiora] capital paymenis mades to
hospitals in large urban sreas. In addition, CMS is considering discontinuing the IME
ardl D& adjusiments to capital payments. Eliminating the update and ihe loss of the
adklitional large-urban hospital pavments ookl cost those hospitals $5220 millon over
the mext five years.

These proposed cuts i capital payments would make it more difficult to purchase the
advanced techialogy, eguipment and clinical information systems (hat corsumers kave
come 30 expect and could have the effect of slowing clinkcal innevation, Capital cuts of
thas magndsde will disrupt the ability of wrban bospilals w meet their exsting loag-leom
financing obligations, Haospitals have commiited to these improvemenis under the
expectation that Medicare s prospective paymint systemn fior caplal-nelated costs would
rernain & stable source of income. Reducing capital payments creates significam
finangezl dafficulties far many of our nation™s inmavative and cutting edge hespitals.

CMS cites ns its raticnale that financial marging for copital are excessive in hospitals in
urban arcas. 118 mmportant o note, boweyver, that actual overall Medicane margims for
these hospitals averaged -3.3 pereent in 2005, pecarding o MedPAC, In addition, tnken
by themselves, capatal margms doa't reflect the cyclical patiems of capial invesument by
which hespitals replace facilities, purchase and improve information systemns or update
climical techmobogaes. Imdesd, the wery natane af a FPS is o provede a consistently
rediabde fow of furding so that bospitals can plan their capital expenditures — intimes of
high or lw capital costs.

We believe CMS went well beyond its charge by recommending hoth of these arbitrry
arl unnecessany changes, They will dephete scarce resousees, ultimately making
hospitals’ missson af caring for patients even more challenging, The Federatian of
Aviwerecan Heapitals, the Association of American Medscal Colleges, tlse Mational
Assacinbion of Public Hospitaks and Henlth Systens, Premier, Inc,, and VHA Inc., aleng
with the AHA, recemly sent a better o Acting CWS Adnmonmimaor Leslie Sorwalk urging
her 1o liminate the two provisions. from the rube,

Two members of the Ways & Means Commities, Beps, John Lewis (D-GA) and Jerry
Wieller (BsIL], are circulating o Dear Colleages letber with the sume purpose. The betler
also will be sent 1o Acting Administrasor Morwalk.

The cugs cheardy fly im e face of congressional e, As stated shove, 23 senators and
22} representatives recerly signed letters opposing badget culs 1o Medicare and
Medicaid. Mowhere sne the cuts CMS is proposing mandsted by the Congress. Al a time
when Medicare musi be sirengthened to meet soaring demand for ils services, CM5 is
insteml sappmy i strength, and the abilay of haspalals o meet be needs of patients wall
bie sapped as well. We urge vou 1o insist that CMS remove these unwarramted and
unwise cuts from the proposed rule,
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Tapatsent retabilication Gicilities tresl serously 1 and mjuned patients, bul restrclive
Medicare podicies, soch as the 75% Rule and stringent definiticns off “medical necessay.”
are rmakimg it mare diffscult fior these patsenis o pet the cane they need. The 75% Rule is
ane of the crsteria an inpatsent rebabilitation facility muost satisfy to be eligible for
Medicare retmbursement under the inpatient rehahilitation PPS. When fully phased in.
T4 percend of patkents discharged must be trested for one of |3 conditions in arder 1o
qualify for rehahilitation-specific poyments,

Cuerremly, the patient threshold is set af 60 percent, bt i i se1 ta rise 1o 63 pereent in
July 2007 and 75 percent in July 2008 The Morsn Group, & Washington, DC-hesed
healih cane research and consulting fiom, recently fourd that nearly 88000 patients were
unabde o receive cang in rehabilitabon hoapitals and units dusing the first two years of the
T5% Rule phasc-in — an assesment st far cxcecds CMS” estimate thar omly 7,000 fower
patberits would be meaned. CMS policies bave severely roduond, bBevond wia was
mbeniied, saokss w the medical rehabalnalson Gare thal patsents need, and the AHA
appoaes movimg e the 65 pencent threshald im July.

The AHA i= egually concerned that many Medicare fiscal mermedianies (Fls) have
further restricted the number of patients who can be treated ot inpatient nehabilitation
hespitals and units by establishing local covernge determinations (LCDs) based on overly
stringend definitions of "medical necessity.” As n result, patients who shoald he eligible
for rehabilitation care are being fumed awny. A, becagse mo unifonm sindards exist,
some Fls are emplaying far more restrictive standards than oghers, creating an unfair
compeditive environmend for inpatient rehabilitation hospaials and units that are located in
the same community but have to follow the disparate rales of different Fls,

The AHA supports removing overly restrictive LOCTs and ensuring that all Fls use e
aational guidelines currently in place for medical macesainy, W urge Congress to pass
the Preserving Padticw Accexs fo fmparient Refebilitoartion Hespiiely Aok of 2007 (HR.
1459, minsduced by Keps. Fokn Tammer (D-TH), Kenny Hulshol | R-5306), Mita Lowey
(I-MYT, arsd Frank LeBrwondo (B-NIL The ball would freeee the 75% Bule s the coment
) percend bevel and address incomszstent and harsh LCTs.

In mdifition, the 73% Rule, even ot & transitional kevel, has already chanped the course of
inpatient rehabililmtion facility payment by creating significant imseshility, To avaid
further eresion of heneficiary ncesss i quality inpatient rehahilication care, a full markez
husker updnie &5 wamanied,

LONG-TERM CARE HOSPITALS
I Y 2005, CMS imphemensed the 25% Rule for botg-teom cans hospitals (L TCHS) that
wisng eo-locaned within acule care hospdals, When fally phased in. thds policy. currently
al 50 percenl, would requene that galy 25 percent ol sdmisswons 1o the LTCH can be

patienis who were previeasly admitbed 100 the oo-locabed acute cane hospital. For LTCHs
eaceeding this 25 percent patsent threshold, CME will reimburss the LTCH at the lower
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payivecnl ranes for gencral acute care bospitals. CMWS® rane year 2008 final rule for LTCHsS
recomminds several roubling changes — most notably CMS" plan w extend the 25%
Rule ba all LTCHs, aneludmg reesanding and satellite Gacilitses, as well as LTCHs (hat
wene enempled from the ariginal 25% Rube. This expansion of the 25% Rule, phased in
aver three years, would reduce payments e LTCHs by 5406 million over the next three

The AHA supparts efforts to mare specifically define patiert and facility criteria for
LTCHs, Howewer, the 3% Rule misses the mark by arbitrarily limifing the nunsher of
patieris who can b2 admited, rather than focusing on patients’ dlinleal charactemstics and
their nied for long werm care, LTCHs provide istense care to patiets wh roquans loenger
bengths of stay than typical pasents in a general soule care hospial, soch as those on
venbilators ar buem viclims. Any propased pelicy regarding LTCHs should ensure socess
for patients for whom LTCH care is medically approqriabe — a view supported by
MedPal.

Last vear, CMS relessed a report by the Research Trinngle Instituge (RTT) that identified
ptierit and facility criverin that would help distingwish LTCHS from other acute care
faciliics. However, CMS has nod yet used the repon o produce specific policy
recommendations. Father than lmiing aceess o LTCH serveces through payment culs,
wir urge CMS 1o sop e proposed rule amd waork with the RTT and LTOH proyidens o
develop appropmale facility and patient-cemered coiteria o determane the Lypes off
patienis that shouhd be treated in LTCHs.
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The Fhyskeiam Patholagy Servieos Cantimulty Act (H.R. 1103 — This bill. introduacsd
by Beps, John Tanser {D-TM) and Benmy Hulshol (R-MO), would permanenly extemd
current law o alkow Medicare o continee in make direct paymenis o ceriain independeani
Inborataries For the technical componert of pathalogy services,

The AHA also supports the exiension of expiring legislative provisions affeciing naral
haspivals, including o rural home health 3 pereent sdd-on, cost-based pavmseni for norsl
labomtary services prowvided by hospitals with fewer than 50 beds, amid ambalance
mileage bonses for tmnspeet of neal patients in low-population density arens, 'We
suppart extersion of Section 308, which allows peographic reclassificstion of cenain
hospitals.

Im pdidition, we suppart the expansion of existing coss-hased payment 1o home beakih and
akulled nuraimg facility seniings for CAHs, and 1o rural bospicals with 25-50 beds for
inpatiend and mutpatient services. We also suppon alhwaing flexshility m the relocation of
CAHz, allowing CAHs to be used as reference Inbs 1o provide services o beneficianss,
Wog also need 1o ersuse that CAHs are paid an least 101 percent of sosts by Medicans
Advantnge plans. H.R. 2158, introduced by Reps. Ron Kind {D-W1) and Cathy
Mebhorris-Rodpers {R-WA), aims 1o correct the insquity of how rural hospitals sre paid
by Medscare Advantage plans,

PHYSICIAN-(WNED, LIMITED SERVICE HOSPITALS

Althmagh a congressiannl morasorium and subsequent Depariment of Health and Haman
Serviees administrative actson fromy late 2003 w0 mid-2006 was supposed 1o hold in check
the expansion of physician-owned, limited service hospitals, their growih is o the mse.
Muny public and private studies condwcted during the marstorium found that physician-
o, limibed-service hospitals:

= Reduce patient access to specialty ond tmuma carg st community hospitaks;
s [amage the Gnancial beakth of full-service hospitals and lead v cutbacks im serveos;
#  Reduce efficiency of full-=service hospalals thal must mainlain stand-by capacity for
emerpencics, even s they lose elective cases;
o Inerease utilizstion rabes and costs;
e nod more efficient and dio nod provide betier quality;
= Lse physician-owners o steer paticis;
o Provicde lemated or o ensergendy servicess and
w  Hebect the most profilmble patients by;
= Avoiding low-income populations, both uninsured and Medicaid:
= Oifering the most priditable services; and
* Serving less sick patients within case hypes.

The pralifemtion of physician ownership of limied-service hospalals s stimolated by
appariunities i cam additional income and gain greater cantral aver their pperating
ervimoniment. However, the effect on health care delivery and costs in commuinities can
be devastating, especilly when self-nefermal 5 involved.
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Ta help ense the effects of these and other issues surmmanding limitsd-service haspitals,
the AHA suppons a permaneit congressional ban on physscian selfneferrals w limived-
service hospatals, with limited exceptions for existing Esciliies thal meet stricl myvestmend
arsl diselosure mubes, We urge Congress to act this year,

MEBCARE ADVANTAGE

The Medicars Advantage (MA) program made major changes in the types of private
hialih plam opticas avaslable 1o Medscare bemeficiades. [n additon 1 the raditsnal
conrdinated care plans, beneficinries nvw have access to regeonal preferred provider
arganization {FPOY plans, pavaie fee-for-service (PFFS] plans, and Medical Savings
Agcount {MSA} plans. lmplementation of Medicare Par D} drug coversge has chanpged
the dynamics of the program as well, Changes in MA plan payments have alsa led 1o
higher paymenis 1o plars, and changes repanding where new plans are being offered and
where the growth i new enmollment 15 concentrated.

With MA plans in plece for several yvears, we mow have some experience with the
chanpes thal have resulied. The AHA bas identified four specilic aneas of concern that
are causing difficultics for hospitals, especially rural hospitals, and for the Medicare
beneficiaries they serve.

Ellmiination of IME payments. We are strongly appesed to n provision im the
Addmindstration’s FY 30 budget that woukd eliminane the mdarect nsedical education
(IME] payment made 1o eaching haspitals on behalFof MA enrmdlees when they receive
care im & teaching hospital. This proposal would save approxinestely 53 billion over the
minl [ivie years. WA plass, Bowever, would comtinue 1o recerve funding for costs nelated
to indirect medical education even though they do not pass those payments on (o leaching
Biospitals. 1t is owirageous to elimingte payments to haspitals that are providing Medicane
beneliciaries with future penerations of physicians, while at the same tme protecting
paymemis in plons that rarely, iFever, pass those payments an to the teaching hospitals
that nead them, as the plans are nod requinsd o dio se. We &k that the subcommitics
pralect thes: much-neaded payvments to aching hospitals, And we sagpest that a prame
source of legitimate savings in the Medicare pragrm wonld be removing IME payments
from the MA rates, whale continuing o make IME payments directly 1o tesching
hospitals when they semve MA ennalless.

Unidlerpaynvent of Bural and Crivical Access Hospitals, Federal law roqudres tha MA
plans pay out-ofnetwork providers what they atheraize would have been paid under the
traditioral Medicars program, For PFFS plans, this requirement applies 1o “deemed
provaders” who are presumed 1o bave soceptid the plan®s erms and comnditoes. for
paymenl without 2 contract. Traditeanal Medicare pays CAHs 101 percent of costs. Asa
mateer of convenience for A plans, CMS allows them fe pay CAHS & proxy amount of
inbermm payivenl rabe. Bul, inberim raes are based on the pror year’s costs, Unlike
traditional Medicare, where there is a vear-end seitlement hased on achml costs, MA
plans ane not requined 1o reconcile these proxy payments with aches] amoums due o
CAHs, This s also nse lor sole oommamily providers, rumal health chnics (KHCs), and
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athers paid oo a costerelated hasis, Kecognizing the imequity of this situation, legislation
has been imtroduced im the House (H.E.Z159, by Beps. Ron Kind {[3-W1) and Cathy
kehMoms-Rodgers (R-W A1) that wonld require all MaA plans o pay CAH and mral
health center serviees, a8 minimum, their interim rate with year-end cost reconeilintion, ar
13 percent of imterim ries witheut reconciliation, AHA supports these legiskstive
effoms. Given that MA plans are paid substaniially more than tradstbonal Medicane costs,
rural beabth care providers should sot pay the prsce for MA plin cofvenienos.

Cuestiomable Markeling Mractices. Based on beneficiary commplainis and congnzssional
hearings, 1 & clear that some Medicare beneficaanies are sald WA plams withouot peod
information abowt imporant issues like how those plans operate, nocess o providers and
copayments. This is especially inee with PFFS plans, which have been characterized by
smme ps being ne different fram the traditiomal Medicare progrom with full access o all
Medicare-certified providers, While UMS has said i will increase oversight of PFFS
plans, the apeney's plan o dio so misses @ key complaint: benediciries secking o enrol|
i a pan D drug benefio plan who are ivstead enrolled in o PFFS MA plan. These
beneficiarss anc asking for ome thing amd getting another. Those wh are uneésane tha
they have sigeed up For dnl WA plan present their okl Medicare cards to providers, and 0
15 mist undil the prowader”s clams are rgjectzd that either the beneliciary or the provider @
aware af their actual plan coverape. As a nesult, beneliciaries may be umvittimply subpect
i 2 higher copayment for failing ta notify the plan before their admission, and higher
capayments than the traditonal Medicare program. O3S needs o put o siop o
misleading or froudulent marketing practices nnd ensure that Medicore beneficiaries con
returm i the traditional Medicare program withous any penalty or loss of supplemental
COVETRPE,

Confusing Plan Yariations and Poor Plan Administration, Difference amang MA
plans, the sheer number of plans avallable in some s, and the fact thar MA plans arc
nid pecquenid 1o Gl hew slabe insurance regilalsons is cansing comlflusion ameng providers
as well as beneficiares. PFFS plars present some of the worsl admanistrative problems,
expecially for rural providers. The “deemed provider™ approach is mest problematic. 1§
hospital serves o Medicare FFIS enralbee, the hospital is deemed to acoept the PFFS
plan’s lerms and conditions unless it s providing emergency core, PFFS plans enter moral
markets and enrl| beneficiaries without amy notification to the area’s health care
providers. Providers bave no appartunity o review the plan's terms and condifions and
mixst make on-the-spot decisions when new enrollees begin to seek services. In the
absence of contraces willy thess plans, providers bave no abiliy 1o negotiane terns and
conditsois, Simmplification of admimnistrative requinemess aod am overhasl - i mol
elimimstion — of the “decmsd provider™ concepl musi be considered

In thos instances where plans are providing actual cane management services, like those
provided by Kaiser Permanente, Sentara, and Providenoe Health System, payments above
fee-for-service may be appropriate. However, as stated obove, we are heanng from our
rural members thad private fee-for-service plans, m addition o the problems malined
abowe, privvide litle care managemsent but s6ll receive additional payments, and are
creating difficultics for rural kospitals, Consequently, we ssk that the subcommiiee
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further iny L'Hiy:;' ke wetivities af PEVVEIE fee-for-serveee: |'||;_||'|-|_ add imake adju=imenis o
their paymsenis f chey ane found notd i peoyice e Care manageiment for bemeticiaries,
and are nod working with hospatals thsl are o vilal 1o hiealth care in 1t rural
|_'|'\-|'|'|I""||||'.i||;'-

i SN
B, Chairman, ihe wornen ard mmen of e h|w|'||'.:||x Fase ﬁi:gnill{Jﬂl |.'|'|.I|||.'I'J_':\,'-| i I|'|."}
BT v i firos ide the =l CHre |'«||ﬂ'\.;h-':; fo e r.l'il_'lll_1-| and ne .|_l|!!‘||||'\. in CIMmAnigies
nerass oar nation, But, while the |.'|'|.I.|||.'|'|j_l|,:l- Arg ciEm e, thiir mission is l«.:II'5_'|||.' Ligl
people the right care, 5t the right me, in the mighs plece. Y'ou have our pledge 1o work
wiilhy yoi 1o pd dress these complex challenpes in a way that belps us socomiplish that poal

Chairman STARK. Thank you. Mr. Yarwood, would you like to
proceed?

Mr. YARWOOD. Sure. Do you want me to just go off message,
or do you want me to read this to you?

[Laughter.]

Chairman STARK. Whatever you want to do. I was just won-
dering if we changed the Stark laws to the Camp laws whether the
Administration might be more apt to enforce them.

Mr. CAMP. I wouldn’t count on it.

Mr. YARWOOD. Well, the staff behind me is—they have over—
under 30 seconds of how long it will take me to go off message. So,
I'll try my best.

STATEMENT OF BRUCE YARWOOD, PRESIDENT AND CHIEF EX-
ECUTIVE OFFICER, AMERICAN HEALTH CARE ASSOCIATION/
NATIONAL CENTER FOR ASSISTED LIVING

Mr. YARWOOD. Most of what I've had to say has been gone over
and somewhat repetitive, but let me start. As you know, I am hon-
ored to be here and don’t do this very often, so, thank you. But I'm
on here on behalf of—we have 11,000 member facilities and nearly
2 million employees that work for us, significant impact on what
we do.

The nursing home of 30 years ago primarily cared for chronically
ill residents with long lengths of stay. Today, nursing homes are
developing to meet specific needs of today’s aging American. We're
seeing developments in services for more clinically complex pa-
tients with increased level of short-term rehabilitative care and
services, an average length of stay of 25 days.

During this time, I've also seen a positive shift in which quality
improvement programs are focused on delivering the highest qual-
ity patient care. You can recall 7 years ago, we had more than
2,000 long-term care facilities in bankruptcy, primarily as the re-
sult of an altered payment system that we had a hard time adapt-
ing to. These bankruptcies really threatened our ability to take
care of folks. But progress has been achieved due to the fact that
providers, regulators, lawmakers and consumers have established
a more productive cooperation culture, which is undoubtedly con-
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tributing to the rising care quality and the standards of America’s
nursing homes.

To continue the positive trends and make necessary investments
to prepare for this aging population, the long-term care profession
requires continued financial stability. The yo-yo effect hurts us a
lot. The link between stable funding and quality has been noted
time and time again.

I might just add that recently we had—we rolled out something
called My Innerview, and what it showed is that in a survey of
nearly 100,000 nursing home patients and their families, the vast
majority, more than four out of five, are highly satisfied with the
care provided in our nursing homes. Only 3 percent rated the satis-
faction level as poor.

As has been said more than once today, at present, there’s an ex-
cessively fragmented, irrational health services payment structure.
When it comes to post-acute, now we have it backward. Our post-
acute payment structure is tied to the setting in which patients are
placed, not to the patients and the services required.

For certain diagnostic conditions, the inpatient rehab facility and
long-term care hospital payments can be much higher than the
SNF payments. Some of this is clearly due to the variations in the
severity of illness. Yet because there are no common patient assess-
ment tools or outcome measures across all settings, it is not pos-
sible to determine whether patients are being treated in the most
appropriate setting, and whether resources are being allocated suf-
ficiently and appropriately.

Until a uniform system is finalized and applied, health care pro-
fessionals must do a better job placing acute, post-acute patients in
the most appropriate care settings. We support the use of hospital
discharge planning as the starting point to standardize the post-
acute assessment tools.

Mr. Chairman, at a time when the Administration and Congress
are considering budget cuts in many essential health care pro-
grams, our first priority must be to ensure that we spend the exist-
ing resources wisely, as you well know. We are severely concerned
about the potentiality of the cuts since we have been working real
hard to balance out and stop the yo-yo effect. We have the lowest
overall operating margins of all major health care providers, and
we are operating in an environment of drastic cost increases in
terms of the key building blocks of labor, energy, liability and tech-
nology.

You heard the question someone asked before, is it appropriate
that Medicare subsidize Medicaid? Until we start sorting out that
whole thing, we have no choice. Mark Miller was correct. We do
make a sizable profit, but that goes to subsidize the Medicaid pro-
gram, which we’re underfunded about 13 percent across the coun-
try.

There are also ways to achieve the budgetary savings. A lot has
been said about the 85 percent rule, and I won’t dwell on it. All
I can say is that our cost per day averages about $500 compared
to $800, $1,000, or whatever. So, we're seeing—we see no diminu-
tion of care. Quite the contrary. We see the same at a much lower
cost.
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Secondly, what we—someone also talked about the therapy cap
problem. We would suggest that—we’re going through and doing
our studies now. We would suggest that we’ll have a system to
offer to you in September or October, so we would also with CMS
to move this therapy cap problem down the line. It is irresponsible
to have a $1,780 cap for someone that needs incredible rehab ther-
apy. So, we think that we can move in that way.

Third, we think that there are savings that should be incurred
under what we call the 3-day hospital stay. It was a neck in the
funnel effect a long, long time ago. We think that it’s way past—
outlived its usefulness. In fact, what we see is a discriminatory
practice with the Medicare Advantage plans, because they have no
3-day stay. We do. They do not.

So as we move forward in taking a look at the Advantage plans
as has been the focus, we find there are a lot of activities that we
need to pass on to you and follow up with, both in terms of how
we contract, how theyre operated under, and the different cir-
cumstances in which those Advantage plans are working with us.

So, as I said, a lot of this has been said already today, and TI’ll
try to stay on message and finish up by saying thank you very
much.

[The prepared statement of Mr. Yarwood follows:]

Prepared Statement of Bruce Yarwood, President,
American Health Care Association

Thank you, Mr. Chairman, and this Committee, for providing the long term care
community such a timely and valuable opportunity to discuss the long term care
profession’s ongoing commitment to providing quality long term care and services,
and your efforts, specifically, to foster a constructive, cooperative environment in
which we can continue to work successfully together on behalf of our nation’s most
vulnerable population of seniors and disabled citizens.

I am Bruce Yarwood, President and CEO of the American Health Care Associa-
tion, the nation’s largest long term care advocacy organization. I am honored to be
here today to speak on behalf of our nearly 11,000 member facilities nationwide, and
the nearly 2 million caring employees who provide critical care and services to 1.5
million frail, elderly and disabled every day.

My 30 years in long term care provide me a unique perspective on the state of
the profession, and how to best meet the needs of our patients and residents in the
years to come. Over the course of those 30 years, I have been the operator of facili-
ties in northern California; served as a public servant running California’s Medicaid
program, MediCal; served as President of the California Association of Health Fa-
cilities; and have had the pleasure of working with several of you on this committee
here in Washington during my more than 18-year tenure with AHCA.

I have witnessed first-hand and been a part of many significant changes in the
long term care profession since I began my career. The nursing home of the early
1970s and through the ’80s and ’90s primarily cared for chronically ill residents for
long lengths of stay ranging from many months to several years.

Our 21st century nursing homes are developing to meet the specific needs of to-
day’s aging American, where choice and the need for specialized services are more
defined. We're seeing developments in both brick and mortar and care services to
provide an increased level of short-term rehabilitative care and services to a more
clinically-complex patient—for an average of 25 days for the Medicare patient. Dur-
ing this time, I have also witnessed a positive shift in which care quality improve-
ment programs—collaborative, successful and ongoing efforts between providers and
Govirrﬁ{nent—are focused upon delivering the highest quality patient-centered care
available.

In the context of today’s discussion, I would like to preface my comments and ob-
servations by stating that the long term care profession has made tremendous
strides to improve the quality of care and the quality of life of the nearly three mil-
lion Americans who require critical skilled nursing care and services every year. At
no time in the long term care profession’s recent history has the commitment to
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%ulafhty been greater, and I am proud to sit before you today on our profession’s be-
alf.

Progress has been achieved due to the fact the entire long term care stakeholder
community—providers, regulators, lawmakers and consumers—has established a
more productive ‘culture of cooperation’—which is undoubtedly contributing to the
rising care quality standards in America’s nursing homes. It is this spirit of a pri-
vate/public partnership with a collective mission for quality care where we have
been able to move the needle on quality.

We must be aggressive in addressing the many quality challenges remaining—and
objective in our assessment as to how best to move forward. There’s far more to do,
that’s for certain, but we are extremely confident we are heading in the right direc-
tion. As we proceed, we must all ensure the entire stakeholder community is pre-
pared to meet the growing complex care needs of the baby-boom retirees—who will
inundate our long term care system in the years ahead.

Economic Stability—The Foundation of Quality Care

In order to continue these positive trends and make the necessary investments
to prepare for this aging population our shared success, the long term care profes-
sion requires a platform of continued financial stability—and will be the primary
determinant to meeting our collective quality improvement goals and objectives.

That link between stable funding and quality has been noted time and again—
by former Secretary of Health & Human Services Tommy Thompson, former Admin-
istrator of the Centers for Medicare and Medicaid Services (CMS), Dr. Mark McClel-
lan, and most recently CMS Acting Administrator Leslie Norwalk, whose article for
this month’s edition of Provider magazine states,

“Nursing home providers have been on the leading edge of this quality move-
ment. Long before hospitals, doctors, home health providers, pharmacies, dialysis
facilities and others came to the table, the nursing home industry was out front
with Quality First—a volunteer effort to elevate quality and accountability. . . .
Advancing Excellence in America’s Nursing Homes launched last September . . .
builds on the 2001 Quality First campaign and stresses the essential connection
between quality, adequate payment for services and financial stability.”

As Ms. Norwalk pointed out, Quality First was the first nationwide, publicly ar-
ticulated pledge by a community of health care providers to voluntarily establish
and meet quality improvement targets. The hallmark of our effort has been raising
the standards of accountability—and consumers, taxpayers, and lawmakers have
every reason to expect Government resources to be utilized in a manner that sup-
ports the provision of high quality long term care for every American. We are proud
?f our progress thus far—and remain committed to sustained improvement for the
uture.

This increased focus on resident-centered care, actual care outcomes, increased
transparency and public disclosure, enhanced stakeholder collaboration and the dis-
semination of best practices models of care delivery is paying off.

Key quality indicators tracked by the joint federal-provider Nursing Home Quality
Initiative (NHQI) have improved since we stood with HHS and CMS officials to
launch this pioneering program five years ago. Since that time, we have experienced
improved pain management, reduced use of restraints, decreased number of patients
with depression, and improvements in physical conditions such as incidents of pres-
sure ulcers.

In addition, Mr. Chairman, satisfaction of patients and family members is a crit-
ical measure of quality. Just last week, My Innerview, Inc. released the second an-
nual report based on an independent survey of nursing home patients and their
families. The report, 2006 National Survey of Resident and Family Satisfaction in
Nursing Facilities, indicates that a vast majority (82%) of consumers nationwide are
very satisfied with the care provided at our nation’s nursing homes—and would rate
the care as either excellent or good.

We have been able to achieve these positive advances due to our collective com-
mitment to quality—and the Government’s recognition of how critical economic sta-
bility is for our sector has enabled us to continue these trends.

Annual cost of living increases are integral to maintaining economic stability, and
essential to the continued provision of quality care. Skilled nursing facilities have
the lowest overall operating margins of all major health care providers, and we are
operating in an environment of dramatic cost increases in terms of the key building
blocks of labor, energy, liability and technology.

The Administration’s recent budget proposal to freeze the SNF market basket up-
date in the coming fiscal year, create a prescriptive annual decrease of the market
basket, and totally eliminate reimbursement for Medicare bad debt, not only in-
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fringes on Congress’s authority to determine funding levels for the Medicare pro-
gram, but would also siphon off more than $10 billion in funds over the next five
years—the very funds utilized to sustain our quality improvement efforts.

Further, Mr. Chairman, to continue focusing solely upon Medicare margins in the
nursing home sector does a disservice to those frail, elderly and vulnerable individ-
uals who receive care and services in those facilities. Nearly 70 percent of our na-
tion’s nursing home patients rely on Medicaid to fund the ‘around-the-clock’ long
term care and services required, a program that pays, on average, less than $6 an
hour for critical around-the-clock care and services.

But Congress cannot accurately assess the long term care marketplace and pa-
tients’ growing needs without considering the rampant Medicaid underfunding cri-
sis. America’s nursing homes lose an average of approximately $13 per Medicaid pa-
tient per day. This annual $4.5 billion loss translated into a negative Medicaid oper-
ating margin of 7.06% in 2006—an unfortunate situation that is expected to con-
tinue throughout 2007.

Cost-Efficient, Clinically-Appropriate Post Acute Care

In regard to the so-called Medicare “75% Rule,” Mr. Chairman, we state our un-
equivocal support for your recent efforts to continue moving towards full implemen-
tation. It is the right policy at the right time, being implemented for all of the right
reasons.

Skilled nursing facilities (SNFs) are clinically appropriate, cost-effective settings
providing the highest quality care and rehabilitative services. It is essential to note
that since implementation of the 75% Rule was re-initiated in 2004, no Medicare
beneficiary has been denied access to care—and the Federal Government has saved
hundreds of millions in taxpayer dollars.

Recently-introduced legislation to suspend implementation of the 75% Rule is con-
trary to the interests not only for patients, but also to U.S. taxpayers—who deserve
to see Medicare resources spent in the most efficient, cost-effective manner possible.
Suspending implementation also runs contrary to the recent changes in the SNF pa-
tient classification system (RUGs 53), which provides incentives for SNFs to more
accurately assess, and provide quality care to the patients requiring higher intensity
rehabilitation services—at significantly lower cost (more than $500 per day) than
those same patients who receive care in inpatient rehabilitation facilities.

The Rule differentiates the truly high acuity patients who need the most intensive
rehabilitation services provided in a hospital setting from those who could be cared
for in other settings, like SNF's, at the same high level and quality—and at a signifi-
cantly lower cost to the Medicare program. With these policies in place, it is illogical
in the context of both care quality and fiscal prudence for either Congress or the
Administration to take action which delays full implementation of the 75% Rule.

Therapy Caps—Cost Containment Not in the Interest of Patient Rehabilitation

After a Medicare beneficiary has exhausted their 100-day Part A coverage for re-
habilitation and post acute care services, they may require additional clinically nec-
essary therapy services—including physical or occupational therapies or speech, lan-
guage pathology—which is covered by a Part B benefit.

Unfortunately, current policy places arbitrary limits—or a cap—on the amount of
the vital therapy services that are covered under Part B—an annual cap of $1,780.
Practically since the inception of the cap, Congress has seen the error in this policy
and for the past two years has directed CMS to develop an exceptions process for
patients requiring rehabilitation in excess of the cap. Though this exceptions process
1s %n place, it is not intended to be a long term solution to this illogical payment
ceiling.

In order to move away from an arbitrary “therapy cap” scenario, we have pro-
posed and are working with Congress and the Administration to develop a perma-
nent, condition-based payment system for Part B covered therapy services. Such a
system should be crafted to ensure appropriate rehabilitation services are available
to the frail and elderly receiving care in our nation’s nursing facilities when they
are required.

We encourage Congress to require CMS to engage in a condition-based therapy
reimbursement pilot program for one full year, and then fully implement a similar
system nationwide while maintaining the current exceptions process to protect
Medicare beneficiaries.

Moving to a Diagnostic-Based Post Acute Payment System

At present, there is an excessively fragmented and irrational health care services
payment structure. When it comes to post acute care, for example, we now have it
backwards: our post-acute payment structure is tied to the institutional setting in
which patients are placed—not to the patient and the services required.
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CMS requires different patient assessment instruments for three of the four post-
acute care provider categories, and requires each provider to be certified under sepa-
rate criteria. CMS ensures patient safety and quality in each of these settings
through vastly different regulatory structures. In addition, the physical settings in
which patients receive care greatly differ—ranging from a patient’s home to a nurs-
ing home to a hospital.

Most post-acute care providers, physicians and others involved in patient care be-
lieve in a hierarchy of acuity among the different settings, and assume patients with
the highest acuity clinical needs will receive care in the highest acuity setting. Re-
search as well as provider experience shows that different post-acute care settings
sometimes serve similar patients. This overlap in patient populations can occur for
legitimate non-clinical reasons or clinical reasons that are not measurable by re-
search. Regardless, the overlap is sometimes inappropriate, and results in Medicare
overpayment.

For certain diagnostic conditions, inpatient rehabilitation facility (IRF) and long
term care hospital (LTCH) reimbursements are much higher than SNF payments.
Some of this is clearly due to variations in severity of illness. Yet, because there
are no common patient assessment tools or outcome measures across all settings,
it is not possible to ascertain whether patients are being treated in the most appro-
pria‘ce1 setting—and whether resources are being allocated efficiently and appro-
priately.

AHCA strongly supported language in the Deficit Reduction Act of 2005 (DRA)
that served as a first step in reforming the post-acute care payment system. As is
currently being developed, we believe it is essential for CMS to develop a patient
centered uniform screening and assessment tool for post acute care patients, and a
uniform integrated payment system based on this comprehensive assessment tool fo-
cused not on the site where services are provided but, rather, on the needs of the
patient.

But until CMS can finalize and apply a uniform system, it can do a better job
of placing post acute patients in the most appropriate care settings. For example,
AHCA supports the use of hospital discharge planning as a starting point to stand-
ardize post acute assessment tools.

For patients with prior hospital stays, CMS should continue to apply hospital dis-
charge planning that is already required by law and regulations. AHCA also sup-
ports continued Quality Improvement Organization (QIO) review of the appropriate-
ness of patient placement.

Conclusion

Mr. Chairman, at a time when the Administration and Congress are considering
budget cuts in many essential health care programs, the first priority must be to
ensure we spend existing resources wisely and efficiently—and in a manner that
best serves our seniors, our taxpayers and our citizens at large.

With the imminent wave of long term care patients before us, I reiterate that we
must work together cooperatively to establish a health care system—particularly for
post acute and long term care—which is patient centered, not site-centered.

For the reasons I have outlined, Mr. Chairman, it is imperative for Congress to
take action to address the many existing payment and regulatory inconsistencies for
skilled nursing facilities to ensure that we are able to effectively meet the needs of
our aging population and continue the positive quality trends we are seeing. The
Long Term Care Quality and Modernization Act of 2006 (HR 6199), which was intro-
duced in the 109th Congress, represents an important step toward establishing and
nurturing a culture of cooperation—a legislative step we enthusiastically embrace
and endorse. This legislation would encourage investment in capital improvements
and health information technology, support the sustainability of a stable and well-
trained workforce, require joint training and education of surveyors and providers,
and implement facility-based training for new surveyors.

The bill would also enhance the role of nurse practitioners in the nation’s nursing
homes and amend current law to allow nursing facilities to resume their nurse aide
training program when deficiencies that resulted in the prohibition of the training
have been corrected, and compliance has been demonstrated.

On the front lines of care, Mr. Chairman, these proposals are significant, and they
merit strong support.

And from the standpoint of common sense, what is best for our patients and, in-
deed, what is ultimately best for the future of our nation’s health care policy, these
proposals should be implemented as quickly as possible.

Each of us here today seeks precisely the same objective—which is to improve the
quality of care received by every long term care patient in America, and to do so
in a manner that helps us best measure both progress as well as shortcomings.
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As I have noted, Mr. Chairman, improving care quality is a continuous, dynamic,
ongoing enterprise. While we are enormously proud and pleased by our care quality
successes, we acknowledge there is far more to accomplish. And from our profes-
sion’s standpoint, there has never been a broader recognition of the importance of
quality, or a broader commitment to ensure it continues to improve by working to-
gether.

Thank You.

——

Chairman STARK. Thank you.
Mr. BREZENOFF?

STATEMENT OF STANLEY BREZENOFF, PRESIDENT AND
CHIEF EXECUTIVE OFFICER, CONTINUUM HEALTH PARTNERS

Mr. BREZENOFF. Thank you, Mr. Chairman, other distin-
guished Members of the Committee. I thank you for the oppor-
tunity to testify before you today. I am the president of Continuum
Health Partners, a major health care network in New York City
that includes four distinguished teaching hospitals; Beth Israel
Medical Center, St. Luke’s and Roosevelt, Long Island College Hos-
pital and the New York Eye and Ear Infirmary.

These hospitals are safety net hospitals, and they are distin-
guished in part by the extraordinary degree to which they provide
care to New York’s poor, uninsured and the elderly. Of Contin-
uum’s 123,000 inpatient discharges in 2006, nearly 65 percent were
Medicare or Medicaid. Our emergency room visits, over a quarter
of a million were more than 45 percent Medicare and Medicaid. Of
our more than 600,000 clinic visits, over 80 percent were insured
by Medicare and Medicaid.

We also have a total of 80 residency programs, and in 2006,
trained and educated over 1,000 interns and residents. So, today
I'm pleased to testify on behalf of both the Association of American
Medical Colleges, which represents all 125 accredited medical
schools and nearly 400 major teaching hospitals and health sys-
tems throughout the United States and the Greater New York Hos-
pital Association, which represents nearly 300 hospitals and con-
tinuing care facilities in New York, New Jersey, Connecticut, and
Rhode Island, including many academic medical centers.

Continuum is also a member of the American Hospital Associa-
tion, and I want to strongly endorse the testimony delivered on
their behalf earlier.

I don’t have to tell you, teaching hospitals have a unique role in
our nation’s health care system. In addition to providing basic, pri-
mary health care services to their communities and Medicare bene-
ficiaries, teaching hospitals have the additional societal responsibil-
ities of providing education for all types of health care profes-
sionals, an environment in which clinical research can flourish, and
highly specialized tertiary patient care and cardiac care as well as
transplant services.

Because of this, teaching hospitals care for the nation’s sickest
patients with the most complicated conditions. Teaching hospitals
also provide almost half of all inpatient care, and provide a huge
amount of care for the poor and the uninsured. Indeed, in many
communities, teaching hospitals through their ambulatory care
clinics are the family doctor, particularly in low income commu-
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nities where individual practitioners who accept Medicaid or pro-
vide care for the uninsured are few.

One of our essential missions, to teach the next generation of
physicians, has never been more important. The Census Bureau
has pointed out that the elderly, the number of elderly will double
by 2030, and with this will come a sizable increase in demand for
health care services. According to data from the National Ambula-
tory Medical Care Survey, patients aged 65 and older typically av-
erage six to seven physician visits a year.

If the annual number of physician visits continue at this rate,
the U.S. population will make 53 percent more trips to the doctor
in 2020 than in 2000, which means that we will need to produce
many more physicians per year than we are producing now. This
has enormous implications for health care policy, given the length
of time it takes to train physicians, 2020 is virtually now, and we
need to take action immediately.

Unfortunately, at a time when the missions of our teaching hos-
pitals have never been more important, many of them are strug-
gling financially. The 2004 aggregate operating margin for all
major teaching hospitals was negative 8.3 percent, with the typical
major teaching hospital having a negative 5 percent operating mar-
gin. This is why Federal payment policies affecting our nation’s
teaching hospitals are so important.

As you know, Medicare has two special payments for teaching
hospitals, IME and Direct Graduate Medical Education payments.
The IME medical payment accounts fully for the fact that teaching
hospitals must treat more severely ill patients than other hospitals,
and DGME are designed to make sure that Medicare pays its share
of costs.

Unfortunately, the President’s proposals, both statutory and reg-
ulatory, put our nation’s teaching hospitals at risk. As the AHA
has testified, the President’s budget would cut $101 billion from
the Medicare and Medicaid programs over 5 years. I want to talk
about two proposals that solely impact teaching hospitals—the
elimination of the Medicare indirect medical education programs,
payments associated with treating Medicare managed care or Medi-
care Advantage beneficiaries, and the complete elimination of Med-
icaid funding for GME.

First, in regard to Medicare Advantage, the argument seems to
be that in teaching hospitals, we are getting paid twice. It’s an ab-
solute falsehood. We barely get paid once. The truth of the matter
is that it is the Medicare Advantage programs that have been insu-
lated from declines in funding with the addition of the 2 percent
adjustment that they were able to get. That funding is what ought
to be looked at if in fact there is an issue of too much funding going
in the direction of IME.

As I noted, our hospitals are operating on negative margins. To
remove that and to protect the Medicare Advantage programs
would be to turn logic on its head.

Thank you.

[The prepared statement of Mr. Brezenoff follows:]



98

g‘% AMC

Tormoemey's. [kocion, Tomomow s Cums®

Legislative Hearing on
Payments to Certain Medicare Fee for Service
Providers

Tegiimomy bis

Umited States House of Representatives
Commitfes on Ways and Means
Subcommities on Health

by

Stanley Brezenoff
President and Chief Exeowtive Officer
Contimuwn Health Pariners

Muy 15, 207



99

My name is Stanley Brezenoff and | am president and chief executive officer of
Continuum Health Pariners,  Continuam is the parent company of four distinguished
valumary teaching hespitals im Mew York Ciry, ineloding Beth [sragl Medical Ceniter, 51
Luke's and Roosevelt Hospitaks, Long Bskand College Hospital, and New York Eve and
Ear linfirmary. Continauimn s pastners offer an ineredible arvay of innevative elideal
programs and groussdbreakmg rescarch propects,  These eodeavors exemplily the
standards of excellence that are the cevterpiece of our missbon to provide the highess
puality, mosl compasssanale care W oar palsenis. Lot mee also say that Cantinuum Health
Pariners is af a prvetal puncbaree inils eighl-year hastory. Since our formation m 1997, we
have taken major steps to estahlish a parinership that capitalioes an the expertise of some
of the greatest medical and surgical @lenis in the country. During this same period, we
have developed and implememnted organizaticeal and financial strategees that are helping
us sustnin the advances we have made as a major heakbth care provider in the New York
mestropalinn regiom,

I am pleased o have the cppommunity 10 1estify before the subsommities oo behalf of the
Association of Amencan Medical Colleges {AAMC) and Greater Wew York Hospital
Association (GMNYHAL about the importarc: of Madicans's special paymeints i eaching
hespitals,

The AAMU nepresents all 125 aconadived LS, medscal schools; nearly S0 major
Lesichang hospitals ard health aystems, melsding 68 Departmeit of Vieterass AT
mecical centers: @l 96 academic and scientific societies representing 109000 Esculty
members. GMNYHA is a trmle association comprising nearly 300 hospitals and contmuing
care facilities, both voluntary and public, m the metropalitan New Yok area

and throughaut Mew Yark State, as well as Mew Fersey, Connectiout, amd Bhode Island.
GAYHA members include academic medical cenders, major teaching baspitals, amd
community hospitals, many of which also have teaching programs.

Condimuum is nlso n member of the American Hospitnl Associntion (AHA L T wiish re
erdorse e ANA s festfwony concerning the PV 2008 Tnpantenr PPS Proposed rale,

Pl Mgl popaiens curs propesed (e dee presideat's Y 2008 Medicare badper, the 75
peroent e for relabdliteron services, aad specialty ospingls, Wiile it the sulyjecs
o vy eariag, | would alve Sike to expeess o AAME aud GV VHA 'S sironmg suppor
S rewathertzation amd expamsiar of e State Okifdren s Health Imimrmce Program
st the Lmited States can provide Fealh imserooce coverage for ol of onr oifdren

The Robe of Teachimg Hospitals in Serving the Mation™s Paticars and Medicare
Beneliciaries

Teaching hospitals bave a umigue rale m our nation's health care system. 1o addstion o

providing basic health services to their communities and Medicare heneficianes, soch ns

neymary and secondary gajiend care. lgnchang hpsnitals are alse e, nsible for providing
education for all tvpes of health care professionals; an envircomerd i which clinical
research can flourish; and highly specialized temtinny paticrd core such as bum core,
iraema and eardiae care, and ransplont services, Beeause of their eduention and rezears
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mrissions, Waching hespitals offer the most advanoed, state-ol-thi-art services anid
equipment; and with residents and supervising physicans available around-the-cleck,
lzaching bospilals care for the nason’s sickes| patients. As shown in the attached graphs,
lzaching baspitals tend to provide more advanced and specaalized services than non-
lzaching kaspilaks,

Praviding almost kalf of all inpatient care, teaching hospitals alse provide o sigeificant

amount of chanty care, Indesd, car nation's teaching bospitals provide lnree_omoumts of

smbglanang s o aepecnmmenites oftenactis,, s the “family doctor™ in arens where
few imddividial practitsaners exist, accept Medicaid as a form of payment, of provide
charity eare. Most recently, major ieaching hospitals are ooked to & from-line
responders in the event of 8 bintogical, chemical. or nuclesr atiack and are implementing
plams to flfil] that rode

Mt paly ane tsacking hospitals invaluable providers of cane, by Eaching bospitaks and
iksir affilzated medical scheols ane mapor contribaioes 10 our BEion”s ccoimy,
According 1o “The Ecomaimie Inapact o AAMO-Meisher Medical Schools snd Teacking
Huspitals™ comducted by consulting firm Trapp Uinbach, the natien's allopathic medical
schools and teschimg hospatals represented by the AAME had a combaned economic
impact af 5451 billion oo their states and the natan i 2005, employ nearly 1,670, 00
inlividuals, amd are dorectly amd inderectly responsible for more than 3 million full-time
johs—ie aut of every 48 wage samers in the United Siates.

(hur missson to teach the next generation of physicians bas never been mare important.
Indeed, according to the LS, Censis Bureau, the nomber of elderly will double by 2030
With this will come a sizable increase in demand for health care services. According to
dnta from the Matioral Ambalstory Medieal Core Survey, patsents aged 65 and older
typically nvernge six io seven physician visits per year, 1fthe n igj
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Mbeclicare beneficsanes. Accounting for approxmabely & peroml of 2ll PPS hospatals,
nezarly ene-filth of all Medscare discharges {2 total of 2 million dischargesp an: from
AAMC teaching hospital members, also known 2 the Councdl of Tesching Hospaal amd
Health Systems (COTH L Marsover, many of these Medicare patiends are sicker and have
mire complicated illnesses. The average Medicare cose mix index for AAMC COTH
hospitals is |7 versis 1.5 fior other teaching hospitals ard |3 for mon-teaching hospitals,

Medicars has recognized and provided ins share of financial support 10 sesching hospitals
fior their unique robes extersding Bevond the raditional parient cane service misaion, Such
paasments melude the Indineet Medical Educatbon (IME) Adjustment. Direct Graduate
Medical Education { DGME) and Disproparionate Share Hospilal {DSH) payments.

Tive Iedirec? Meateal Edication Adiirmnen

In mecegnition that the addstional missions of teaching hospitals increase the operating
cost of patierd care and that differences exist in operating costs between teaching and
nomn-tenching Baspitals, the Medicare program incledes o specinl payment adjustment in
ite prospective payment syeeem (PPS) knoown as the IME adjusiment. Linfomunaczly, the
IME adjussment is mislabeled and frequenily misunderssoosd, While its label has ke
many s Beliewe this adjustment 1o the diagnosis-related groap (DRG ) paymsesis
coinpeiagies waching hospitals solely for the indineer coss associansd with graduate
mredical education, iis purpose @3 much broader. Both the House Wass and Means
Commilkoe and the Senale Fistnee Committes shentified the rasonale behisd the
adyustmenil:

This adjusiment 1s proveded m Hght of dowbis. . about the abdlsty of the DR case
clussification system o account Fully for factors sach as severity of illness of
ratients requiring the specialized services and trestment programs provided by
teaching institutions and the additicral costs asseciated with the tsaching of
residents, , . The adjustment for indirecs medicnl education costs is only a prosy o
pecou for a rimber of factors which may legitimansly incresse costs in teaching
hospatals | House Ways snd Means Comenitice Beport, Moo 98-25, Manch 4, 1953
and Serae Finamee Comminee Feport, Mo 98-23, March 11, 1983),

Specifically, waching hospitals receive an IME paymeni fir every Medicane patient they
treat. The IME adjusiment is a percentape add-on to the basic DR amount. A given
haspital’s IME payment is determuined by ils individua] imtem'resident-qoebed {(IRB) miso
and a natsanwide adjustment facior. The adjustment factor is esiablished (and has been
chonged pericdically) by Congress. In FY HHE, each DRG payment o hospital receives
will he pdjpusted upmeands from iis hasic rate by approximacely 5,5 percent for every 1)
residents per [0 ks in that haspitnl. The Balanced Budges Act of [997 (REA)
imitiated the start of & maltiyear 30 percet across-the-bognd reduction in the IME
adjustme, from 7.7 percent io 3.5 peroeni,

The BBA also made changes in bow residents are counted Tor the IRE, a key variable in
the [ME formula. A& lomal was placed on the namber of full-1zmae eguivalent (FTE)
residents in allopathic and asteopathic taming progroms that o hospatal can cound for
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pusposes of recciving IME payiments in either o hospital or non-taospital setting. n
general, the number of nesidents can nol exceed the number of ressdents cousted during
1k hogpilal’s meost recent o8t reparl persod ending on ar bebore Decemnber 31, 1996,
Beginming in FY 1998, hospatals ane permitied to count residents ina non-haspatal setbing
for IME payment purposes if the haspital incurs all, or substantially all, of the casts for
thez trainimg program in that setiing,

Medicare Divecy Gradware Medical Educarion Payments

Medicane also belps offsel e share of the direct costs of educating medical residenta
throuighs the DGME payimeit. DGME payments ane hesed on e cosls smsosatid wilh
residenils” stipenids arl fringe benelits, the salaries ard fringe benelis of faculty who
supervise resilents, other dimect cosis, and allocated overhead costs. Other direct costs
include the costs of clencal perspome| whao work exclusively in the GME administrative
office or other directly assigned costs.

From 1965 ungil 1985, Medicare paid for its share of DGME costs based on each
hospital®s hissorical “Medicars-allowable™ DGME costs, Reimbuarsement was open-
ended: ifa Bospital incressed it DGME costs, the Medicare progesm would pay iis share
of the allowable costs incurred.

Howmever, in April 1986, Congress passed the Consolidated Omnibus Bud
Reconciliation Act of | 985 [P.L. 99271 which dramatically changed the DUGME
payment methadodogy intwo ways. Linder this new method, Medicare pays hospitnls its
propartionaie share of & hospital-specific copitated, or per resident, amound, In addition,
the Medicare program Fmits the sunvber of years for which it fully supports its share of
resldency traiming. with lospatals that train residents in subspeciaby residency programs
receiving only 30 pereent of the Medicare DGME payment.

T chistermane b per nesident payment amounl, a bospilal caloulabes il base vear [usually
FY 1984} Medicare-allvaable DGME costs, and davides that figare by the average
number of FTE nesidents present in oll areas of the hospital complex in tha year. The per
resident nmaund is then updated from the base year using the Consumer Price Index (CP@)
amil multiplied by the nmber of residents in the payment vear, Medicare's share of this
toitnl dolbar figure is caleulated by muhiplyving it by the ratio of Medicare inpatient days w
todal inpatient days.  There ane some important details conceming how the FTE resident
counl b4 determined. several of which | will descuss later,

Like the IME payment, there i o cap oa the pumber of residenis for which a hospital may
receive DGME payments,

THsprapenionme Suae Hogpital Paywmenrs

Because of the specinl missions of scademic medical censers and seaching hospitals,
many serve a disproportionate share of low-income individuls and thes recsive
Mudicane Dispropertionane Skare Hospatal Payments {DEH). Congress established such
paymments i the 19808 1 neeegnize ths higher casts incurnad in ircaling &
disproparismalely high munsber of low-income palsmis aml 1o ensune aceess W cane for
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Wedican: patients. DSH paymentsare miended o suppon thoss bospitals thal provsdo a
disproporionate amount of cane e poor and ane avaalabde only if 3 threshold
*dispropotionate shase paticn percentage” is met of exceeded. The currend formula used
i calenlane the disproportionate share patient percentage is hased on the amount of cane
prowided o patients who receive Medicaid and Supplemeninl Security Incans benefits,

In mdidfilsan &0 the dispropertionate share patient percentnge, the kevel of Medicare DEH
that hospitals receive is based on their stolus as an urban ar rural provider and their bed
count. Specific formulae are used o caloulabe DEH payments as percent add-ans 1o
Wledicane DG rates. These formulae and the qualifying patien] percentagis wen:
midified by Congress in 2000 and in 2003 o creste greater equity amang urban asd rural
provilers.

The Fimamncial Ficture for Major Teaching Hospicals

The missions of teaching bospitals kave important financial consequences. Thus, it is maot
surprising that the nggregate wotal margin for the nation's major teaching hospitals is
consistenily and significamtly below that of other hospital groups. In some years, the
marging have hovered near sero. In 2004, the most recent and complete data available,
the agzregate talal margin for major leaching bospilals (Bos: wilh an miemdresident-lo-
bisdl (IRB) ratio of (25 or mone) was only 34 pencent; ball of teaching hospinals had wal
margang less than 2.4 poreent,. By contrast, the aggregate tial margin for alher iaching
hospitals was 5.0 percent, snd 4.7 perceit for non-teaching bospitals,'

Total margins ofien reflect the “hesi-case™ scenanio for hospitals becuse they reflec
revenues associated with non-patient care activities, (iperating margins reflect o much
hleaker picture for major ieaching bospilals. The 2004 aggregate operating mangin was
-8.3 percent, with the typical major teacking hospital having a -5.0 percenl operating
margin (the average was -10.5 percend). By conlmst, other beachang amd non-teaching
hoespitals had apgregate operabing manems oF 006 percenl and 1.5 percent respechvely.

Hespitsl Tatal apd Opersting Margne, by Teachimg Statox, 2004

Total Margn Opesating Magin
Haspiral Type Aggregase | Average | Medicn | Appepare | Avenage | Mafiow
Major Teaching 3.4 1% 2.4 -3 3% 103 | -3
Cther Teaching 50 29 s 0.5 15 0.6
Hen-Teaching 47 23 33 L3 - [ -3
Bowrcaz ¥ nida Hualth Dats . Ardymr of Weticars HORE Lisassaas, Juns B, 0I0E [rgd.u

! 200 Margin Analysis cordicked by Vaksa Health Data Consalizns fmsing the Jane 30, 2000 HCR1S
Upadate). Ustless ciherw e imilicated, all margin lgores wene ohtissd fhom s analysis.
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The special payments made by Medicare to teaching hospitals help ensure the haspitals”
financial vinbility. Thus, it is not surprising, and is quite consisient with the missions of
these payments, that hMedicare margins for major teaching hospatals are higher than for
other groups. In addition, becawse the primary purpese of Medicare DSH paymenis is 1o
hedp ciTset the costs associatod wilh undnsured patients miber than Medicane patienis, we
beedigye that these paymenis shouldd be excluded when calculating Medicare inpatsent arsl
Medicare cverall marging.  When these payimenis are removed, both agprezane Medicare
impatient dod overall marging For ieijer waching hospatals ane significanily redusad,

Hospital eosts and cost growih are key components when assessing hospitals’ financial
condifions. Because of their frngile overall financial conditions, major terching hospiiaks
miust b diligend nbout resource spending. Despite unprecedented cost pressures, major
teaching hospitals have been able to constrain their cost grawth bebow that of other
hoispitall prowps. Between HHN0 and 2004, Medicare operating costs per case [xdjusied for
case mix) grew an average of 3.5 percent for major teaching hospatals, compared foa
prowih -ud:Eh.ﬂ percent for odher beaching hospitals, and 6.6 percent for non-teaching
taaspitalks.”

Emsuring Adequate Medicare Besources for Teaching Sospitals, Their Medicare
Paticnrs, and Communitics

Teaching hospitals provide imponang societal missions on cazgar-thin margins, 11 i
critienl that policymakers and nesdemic leaders work toesther to ensure, ns was promised
in 1943, that Medicare continues to suppart the vital missions of teaching hospitals that
represend the cornerstone of America’s health care delivery sysiem. The AAMC .u'ui
GRYEHA 1h.|:|.'|:Eu-n: :uIE upu'n the E'ungrﬁ:- lu-l:l:-|11r.|1||: I ]
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Teachivg Hosplie! Medlcare THE Pavevenrs Axsociosed witk Treaning Mediomee
Achvavirage Ervallpes

Includid in President Bush's Medicase budgs is a legistative proposal 1o “eliminaie
duplicate IME payments 10 hospitals for MA beseficiancs.”™ The propesal woulkd
elimins IME payements thal are made directly 1o leaching hospilals wisem ey cane ar
Mledicane Aulvamtape [MA) enrodlees.

The BBA of 1997 established mechanisms to directly reimburse tenching bagpitals for
DGME and IME paymcnts associatsd with Medicene managed cane paticits io prevent
the degradatian ol the acadermic medicine mirasinecture under mansged care. These
paymenis were financed by “carving out™ the payment from the managed care mies.

Tesching hospatals are between & rock and & hard place in & maraged cane environment
bocause the eoonoms imperative for managed care plans is ather W pegotiale lower
teachimg hospitals” rates by excluding paymenis for DGME 2nd IME or contracting with
lovwer cost non-seaching hospitnls wherever possible, Fither way, teaching hospitals
winald bose by acesphing inadequate paymseris to hokd onio their business o by bosing the
busiiess o lower-cost nos-lesching hospitals,

The BBA anticipated this problem when it created the Medicare+Chaice program, the
precursor b MA, by calling for the separate payment of the DGME paoement and IME
paymenl 1o weaching hoapitals for HMO earalbess, thus senoving the issue of leaching
hespitals’ higher costs from the negolating able and ensuring the inbegrity of the
nalian’s training and hicmedical research infrastructure, In 2002, MedPALC supporied
this mechanism in its Bepary fo tee Congress: Wedivaee Mo Policy,

Howiever, when Congress set MA plan rates with tbe ensctivenl of the Medican:
Modirnization Act ol 2003, it added back IME payments 1o the BMA benchmark payment
Tk,

The presidend’s praposal is based on the premise that the IME paymend is being paid
twice in the Medicare Advantage program-- once to health plans in their rates and once
direcily vo teaching hespitals. Insesd of returning vo the BBA's original concepi—
namely, 8 “earve oail”™ from plan premiuns—ihe presidem”s budgst propesal eliminates
il direct paymeiis fo wenching hospatals, 16 should be wnderscosed tlat ieaching
hispltals ane pol receiving tse IME twiee. Thds 13 becaimse the law requines poncositracied
hospitals toaccend & payviment in full the amount el Medicare would have paid throueh
few-firp-servieg (3151 rales, ol lectively cappog any hospatal s MA pasment ol the FEFS
cguivalent.” 18 haspital has o comimael with an M plan. i poemoent is edben less

CAMC F R 31T Tah) emien: Van Seerviers Tnmidvil byowsctine i lonl prescichers o arvie Ay

ot e r o sry ices 35 dofired in soctedi TRO g0l b Social Secuney ] Ao thian deds it e a2l g
okl esbiblelim movendamoee Toe saevice fumishasd ool coeadbed o b4

ot Pt cang plan. g WS4 plan or an M prcane boe-noesgmoce plan mies aecepn oe pasTen in rgll,
2 sminivants §bees oy pasieeies ueaden S50 FS iy and 413 T of the chiapeiers daan o codd Colbecn b e
=imeteiare wong erented inerginal Maolicare ecton 3107 0] semiems mibreo medical sibsizien
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because the health plan can offten negediate down frvm this fee-for-service cap, This is
bevause if the “worst™ that could kappen fe a plan when a hospital is not in & health plan®s
metwork is than the plan has an chligatson 1o pay the fec-for-servics amount less IME
payments. health plans have o reason o pay mane 10 persasde a hospial w conteses with
in.

If President Bush's badget proposal werne bo be enscted. it would sinp away the IME
pavment made direcily to tenching hospitals, causing lesses in the nation’s teaching
haspitaks of mare than $6H million per year. Teaching kaspitals might try 1o negotiaze
higher payments from MA plans to maks up for the loss, bt would probabdy be
umsisccessful because of the dynamics and economic pressures of the negotisted rabe
market deseribsad above,

W oppose this proposal omd wrge Comgrers fo protect theve sruclh-meeded payanents o
tewchrimy hoepifaly. [FPCongress i seeking savings froem the Medican: program, we
bedieve that ane sowrce of legiirmate savings would be to remoeve IME payments from the
MA mies, while continuing to make IME payments directly to teaching hospdinls when

they serve MA enrollecs

Mediviriad s Sy for Grodiare Medivan! Educatiog

The AAMC and GNYHA realize than this commuities dos not bave junisdiction over the
Maedicand prograim. However, in light of the commdines’s ieerest i the viabilite of
teaching hosprials and the salety nel, we want b ensune thal the comnulbes is awane wi
are opposed to the przsident”s Medicasd proposal that “clarifies™ that Medicaid “will no
langer be availshle as a source of fundimg for [Gradumte Medical Edwecation].” This
propesal i estimated 1o save 51,8 hillion over 5 years.

Mamy state Medicaid programs have long recognized the reed to make additional
payments o depching bospitals o belp offser additionnl costs these facilities ingur as B
result of their special missiers of aducating phvsicians aml caring for patsents wha
requitie o Intense, comphox cane. Following Modare®s losd, many states bave
implemented wo payments similar 1o Medicare's IME adjustment s DGME.  Such
pavmmenls ane oot intended o offeet the full level of additional coss incurred by bachang
haspitalks, but insiead pay Medscaid s “share” of these cosis. Accanding to a stdy
commmissioned by the AAMO, in 2005, 47 states and the District of Columbia provided
DM E andor IME payments urder their Medicaikd progrmms, The nation™s majar
teaching hospitals provide 2 disproportionate amount of health eare services for Medicaid
bereficiaries and the unimsured, while simeltancously maintaining core missions of
medical education, biomedical research, and innevative paticnt cane. Approxinesiely 24
percent of all Medicay! 4t rangor i biog se bl ol ot pradtebit

U hwspilals proy sl ||l.'url'_1.: vrrc-hialf (45 pereent) of all hospatal chariy canc.

== paymen |:.|||n|-||?l- Vo mana g e enrodlee=, Spciton 4135 concems -.':Ilﬂ.ll;llllul';:. TR for
difectesn fedical clucation Gosls. i
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Given these times of increasing firancial uncertainty for Ametica's teaching hospitals, i
iy imporfoat thad e Medicaid pregroor and stotes e alfowed fo maintain their
Mmanchol commedtsents fe feaclifng hosplial mizstors We appreciate Congress desine
o inbervene by including in HRE 2206, the U5, Troop Readiness, YVeterans™ Care, Kalminn
Recowvery, and [rag Accountability Appropriations Actof 3007 & one-year moratorium of
the implementation of this propasal,

2, Reject the Medicare Payment Advisory Commission's March 2007 IME
Recommendation

Cin March 1, 2007, the Medicare Payment Advisory Conmmission { MedPAC) released o
Comgress its 2007 Report do dhe Comgress: Medicare Payment Police. The leaching
hospital community was extremely distressed that MedPAC adopied the fallowing
recommendation inits Kepar:

Concurrent with implementabion of sevenity adjustment o Medicare's dizgnosis
group related payments, the Congress shoald seduce e indirect medical
educatian adjustment in fiscal year 208 by | percentage point o 4,5 percent per
1 perceit increment 1 e residemt-1o-bed mtbo. The fuinds oblamed froem
reducing the indirect medical education adjustment shaulbd be used do find a
qualily incentive payment sysiem,

W appreciate arel share the Coanmission’s desme that the diagnoss-related groug (DEG)
system be modified 1o better reflect patieni severity, Major tesching hospitals end wo
tread the sschoest and most complex patients. Providing Medicare payments thal mose
closely align with the higher cosis of treating these patients makes serse from both policy
arel pructical perspectives,

W are coneemned, howewer, about linking 2n IME payment reduction with this change,
First and fosemost, the overall fnancial condition of major tesching hospdials does no
suppart any reduction in IME payments. Also, reducing the IME by one percentage poing
from 5.5 pencent o 4.5 percent represents a 20 percent reducieon in tolal IME g3 uents,

Secerkl, MedPPAC s necernmembatien o reduee IME payvments s proezmse:d on
i|='|j'|||_'|‘:'|;'||l,_l'i||r| el severity mdoismment Aevon ko, %S hns real il"l;'|||_'|""|;'||ll_'|: HEa
an alpstment bat has enly eeently priposeid an eveshaal of the current IR system by
crealing YA e Sedicaieeses ety DR T Ve the vurmei SA8 LG W i
curnerdly reviewing thae impact ol thas propesal and icis et see known tiewhal oxtent
sl syatem I ully adidaess pnient seventy costdifferentals

Slomcuver, ChdS fos reectly smpletienieds o o cormadores wnpiamentneg, aodaber af
atber chanpes tix the TRECr svstem thaz well, ar cogihi hase, o significar: impace or
ezt hospatals, These iowclude sddeng arsecupaticozl ms slpastznent o ke hesptal
wae irlex . onbeer chanpes e owage ircles palicies amd alzering the starardianise

araewss when seitig LR waglis,
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W belivee that WedPAC S récomumendarion o reduce dve TME adimermend i af best,
prematues, For tase reasoms, O AAMC ard GV EFRA arpe Compress fo refac? e
e PAL peevmmerdarivn,

A, L Medicares's Resident Limbts

Section £621 of the BBA [mited the namber of allopathic and asteopathic medical
residents that could be coumted for purposes of caloulating teaching hespitals” Medscare
IME amd DGME reimbursement.  In gememl, effectivie October 1, 1997, to the extent the
number of allopathic or osteopathic residents being tramed at leaching hospatals exeoeds
their 1996 limals, leaching bospilals recave mo sdditional IME of DGME payineints,
Posdiacry and dental nesldents are excluded frosn the resident limits,

The acsdemic medicine community undsrstcad at the time the BBA was passad and
signed imio law thai Congress was essghlishing a cap on the number of physician residenis
that would be couneshle for Medicare DEGME and IME parposes for two reasons, Ome
reasan was so the teaching hospital commamity, like many others, could contnibute
tovward hringing about o balanced buadpet. The other reason was to address the
conyentional wisdam of the cardy o mid- 1598 s reganding an mpending oversupply of
physicans, This conventional wisdom was predicated m lange pan oo reports that had
boen publsticd in the carly 19905 by the COGME, a body that advises Congress. and the
.5, Department of Health and Human Services on GME and the physician workforee
Independent research comducted by health economists and policy expers, imcluding the
Instingie of Medicing, generally supparied these findings. This, in deciding o inchude the
resident cap provision within the BRA, Congress soaght 1o significantly limit the
production of physicians and respond 1o the then-conventional wisdom regarding o
lpoming physician aversupply.

Section #17 of the Balanced Badget Refinement Act of 15998 (BBRA) increased the imit
liar rural teaching hospitals to egual 130 percent of cach rural teaching hospital’s [596
resident counl and Section 422 of the Medicare Modemizalion At of 2003 aneabed & gme-
tiene program b redisss the Madicans resldent caps for hospials with below-cip resident
conns and “nedissriban” them o hospatals scoking wo capard thelr caps.

Diespite the cap sdjusiment for rural seaching hospiele, and the 2003 implementation of
the resident limid redistribution progrm, the BRA's overnll resident limit podicy
continues 1o impose significant limitations on the abilite of eaching bospitals and
medical schools sponsaring and conducting produate medical education programs to
respid bo the needs of the communities ey serve. The groodh and nging of our
pepulation now indicate a very differemt future. Acconding to the UZS. Barcaw of the
Ciensus, the elderly popalation in the ULS. 15 expectod 1o doulye between 200 and 2030,
Becaus: of this mse in e number of elderly and a numbsr of otber Gactors, demand for

e parnticular, fgrorog docesr o Rl o Tl Plivsickm Wk ifoece Rifiom: Do foe
s 207 Oy (COGRME Thind eport, Ortoher 1902 anl #rooomseralotions o Depeove docms b el
e Draaph Meaanicion Warkence Befe (OOGME Fousih Beport, Tanuary 195843
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physiciam visits i expecied to ingrease by 53 pereent between 2000 and 2020, sccording
ta an aralysis performed by the AAMC using daga gathered from the National
Ammbalatory Medscal Care Sarvey, Currenily, the vast majority of health policy analysts
and phiysician warkfonee researchers hove conclided that the forecasts made 140 vears ago
wiere i error becaise they were based wpos the presumption that the entire U'S health
cane syatem would change dus 1o masaged care. I Faet, many stabes and physscian
epocialtics ane reportmg curnmenl shorages,

Clezarly, the current lrmatatiees on the number of residents Medicare will suppon ignones
current and Fulure physician shortages expericnced in many states and i many
specialties. COGME issued a report in 2005, Physician Workioroe Podicy Goidelimes fir
the Lmted Sfates, M0WL20X), recommending that medical school enrollment ke increased
and that the cap on resident positioms supported by the Medicare program be increased.
The COGME repart’s analysis indicated that while the supply of physicians s expecied
ta imcrease pver the rext twin decades, demarad for services is likely 1o gros even mone
rapidly, Aceoading to the report, the three mojor fectors driving the increase in demans
will he the projected LS, papalation growth of |8 percent betwesn 2000 and 2020, the
aging of the populstion as the number of Americans aver 65 inereases from 35 millian in
2000 40 54 million in 2020, and the changing age-specific per capita physician wilizaiion
rates, with those wmder age 45 wing fewer services and these over age 45 using more
services. The repor notes that changing work paniems of physiclars, such as decresses in
warking Bouss, could lead o grzater shorfalls, whiks ineneases in productivity may
mpiderale any shorballs. As a resull al the averall s, hwever, the et
recommeniled an inenease in LLS. midscal schood production by 15 percmil and notid,
“the current cap on he number of residents and fellows eligibe for Medican:
reimbursement siromgly discourages teaching hospitals from increasing the namber of
ressdienks.”™

In Cictoher of 2K, the HESA s Bureau of Health Professions issued a report examining
the physicion workforce through II‘.I:E{I'.1 This repont suggesied that, by 2020, the number
of primary eare physicinons will grow 18 percent while demand for iheir services ore
likely to grow somewhere between 20 percent and 30 percent, While HRS A buas
histarically focused on access o primary care services, they suggest an even langer
ghortfall of non-generalist phvsicians. By 2020, the number of non-primary cane
physicians will grow by aboat 10 pereent while demand for their services—driven largely
by th ¢lderty—will grow between 23 percenit and 43 percent, leaving & shonfall which
sl it bsg et without expanding the plivsscian workforce and comcurremily mproveng
thir elficiency of care delivery.

Because ol physscian workfone meeds and the commuitment 10 ibeir educational misssons,
stales, medical schools, and teaching bospitals are already beginning o respand 1o the

nation’s physician :hurl.:l.g;e needs by mul.mg new medical whoods or u:pu.ndm;g m-udhml
n:l:nn]r.'lm RIXE, CXPATH ;?‘;5'_' [THG RS R S ARG AR I8 PR PR TR I:
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AAMU surveys of LS. medical school deans imdicate tlar most prowil will ocsar (o
publie institutions and in those slates where populatson growth kas far oupaced the
infrastruciane For medical edueatsan. In addition 16 M_D. granting schools, asteopathic
schals are zlso planning mcreases, Mew and existing U0, scheols are eapected o
increase enrollment by 20000 do 3,00 per vear aver the next decade.

Teaching haspilaks have incrensed the number of residents they train heyond their 1994
caps in nccordance with grenter reed for current and filwere physician services,
Accarding o AAMUE analysis, based on 975 teaching hospitals reporiing both cap and
cound dats on FFY 2004 Medicare cosi reporis, 464 hospaials ane over their residend caps
by an aggregane court of abowt 4900 positions, Thess hospitals receive no Medicane
[MIE or DGME suppont associaved witls these additional residems.

Giiven the extended time requared 1o inorease 1S, medical school capacity and e educate
anl train physicians, the ration must begin now 1o increase medecal school znd GME
capacity 1o meet the needs of the mation in 2015 and beyond when demand for services
are expecied so outstrip physicion supply. A shgsiage of physicians woubl undenishly
make access o care more problematic for all citiens, particularly those that are alresdy
underserved, Such shartages would incrense the delays individuals encounter in
scheduling appeintmends and the distances they will need to ravel for variows types af
health care services, Shomages woukd be especially problematic for the disadvantaged
who alresdy encoumier substantial basmiers o health care services, Congress must do iis
par o recognize the current snd fuiuse seeds for mone phyaicins and pass begislatson 1o
climinate the Medicare resident cap,

4. Comgress Should Work With CMS to Clarify im Statube That the Sledicare
Frogram Is Intembed to Support All Resident Training Time

The aeademic medicing communrity has come under increasing pressane from
podicymnkers to tnke o greater lesdership role in educating and training physicians whi
are able to respond do the variows challenges presended by an ineressingly diverse and
complen health care sysiem. Por example, there has been increasing focus in recend vears
ot cinlbaral and linguistic issues i the delivery of healih care and how b relatively link:
attetion ghven 1o twese maners in the physician education currseulum might be a
contributing factar 1o disparities in baalh cane outeanmes. In addition, more and mare
treatments are avaikable on an outpaisenl basis as a resalt of significand beomedical
advances and this has created o need for albemative training settings autside the
troditional acwe impatient unit.

Medical schools and teacking hospitals have responded ta these dermands for change by
incorpmting a variety of pew educational strategies into their curricwla so that
physicigns-in-irining nre hetter prepared to address these issoes, The Acereditatson
Coungil for Graduate Mledical Education, which accredits all alkopathic physician
resideney training in the LS., has ingoqporated six core educational competengics within
il acereditatson reguirerents for all mraining progrars and has modified specialty
fejuirernents W ensure e appropriake oxpenenas in the culpstiest seimg is incloded. [n
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andir for teaching hospatals and oy ooe prog, losaanade e sscrelad sl
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“retena ndduba anesie remmian sement), they nust ensure that special educational

seminars, workshops, lechunes and ather didactic simlegies are included as part of the
curricubumy, and that residency fraining activitbes occur in a variety of setings, The
AAMC and GINYHA suppart this movement a5 it omly serves o improve the preparati
af tamarnow s physicians.

Linfostunately, CMS s Medicane DGME and IME regulstions regarding physician
training in nohospitnl settings and trentrment of educational (other than direct patient
care) actvities ane creatmg disineentives for exactly the Kimd of educational simabegies
that policymakers want the academic medicine community b0 promeie,

Im recent years, much to the dismay of the scademic medicine community, TS has

promuleated Medicare regulations that have had the unforunate efTect of disallowing
certain kegitienate physician resident training activities for purpeses of Medicane direct
andl’or imdirect medical education reimbursement. In addition o these financial penalt

¢ the effect of these complex regubstions has been o sdd to the already sipnificant

administrative burdiens on tenching hospitals

The AAMC ard GNYHA have forcefully expressed their disagreement with CM5's v
that the Ageney is nequined uncher the stabale t assess the exset nature of pasticulsr
physician resident activities, The practical reality is that physician resident trining is
Muzd activity thal comprises direct patient care, educational sctivities related o patienl
care, and research activities indended (o sugipon patient care, Except in cemain specific
anl very lmmited cases (e.g-, o defined special research asstgnment that is seporbe and
apan from the erdinary course of education and trainingh. the activities blend rogether
tormi o seamless whole that s mot amenable to the parsing that the Agency seeks tn
impose. And we believe in particalar that this parsing was pever intended o expecied
Congrgss. The Agegey has segemlly indicated that they are simef2s, implementing
Congresa’s intenit’” and et the Agerey is “bound by the benguesge in the statte.” Fo

P 1S 3 reqzan, the AAMC and GNYHA urge Congress to work with CMS ta set clear and

he
if
W
W

i

simple rubes that will allow Medicare GME reinsbursement in the manner i which )
academic medicine commumity believe it was intended. Following are descriptions i
several CMS policess thal seck 1o parse physician resident tme, and an example of |
the Agency seems o be expecting the time te be trcked for Medicars reimburseme
purpases.

Trerinfeg in Morhospien Seftiegs

Ini recogmition of the importance of reaidency raining i ambulsiory sites, Congress
autharized teaching haspitals o receive DMGME and [ME payments nssociated with
reaidens training in noahoapital sives, such as plvsicians' affices, if they incur “all,
substartially all”™ of the: training costs.  In 1999, CM35 issued o regualntion defining *

wllar - qubaiamtially all= of the traiving costs as the residemts’ stipends and benefits plus

physician sapervisory costs
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U85 recently finalized a regulation that i mlended to make it administratively easier for
tenching hospilaks bo count the time that residenis spend in nonkbospital sedings. While
ihe academic medicing community appreciates CMS's efforts to simplify maters, the
regulations still involve & significant documentation burden associated with tracking this
tigne, Mode fundamcntally, we sigonously dissgres with CMS's imerpretation of the
statutory “all or substantially all” roquarement becauss the regalations fail 1o neopnise
that mary supervising physicians volunteer their time. This Fulune on the pant of CWE 1o
recognine the rature of physican yoluntansm is whal cawses the balk of the
acdministrative burden that is associated with this panscular palicy.

The aendemic medical conmanity hes o kong tradition of physician volunteers. We
belizve thar through negotistion the haspital and nonbospital site shoald determine
whether there are supervisory osts and, if so, the kevel of those cosis. Further, if
plivalcsans stae they ane volunbeerng as supervisors, CMS showhl ol roquine Bospiuals w
piy supervisory costs We urge Congress 1o clanfy the delinateon af “all or sobstantally
all” trainimg costs ol the nonhaspital sie o mean the sipends and benedits prosaded 1o the
rexident and other amounts, if any, as determaned by the haspital and the entity operating
the monhospital setting. We commend Feps. Kenmy Huolshod (R<Ma.) and John Tanner
{[-Tenn ) far their leadership in spansoring past ksgislation entifled “the Community and
Rural Medical Residency Preservation Act” that would do just that,

Engaging in Euvcarional Activities

In the Federal fiscal year 2007 [PPS proposed rube, CME sought (o “ckarily" th agency's
pusition that it does nol provide Medicare IME reimbursement for educational activilees
such as conferences, semimass, and workshops in any seting and does ol provsde
Medicare DGME reimbursement for these activities if they are held in a nonhospital (e.g-,
affiliated medical schoal} setting hecause these nctivities are not “relsed wo patient care.™
This so-called clarification came ns a shock o the academic medicine community, so
much eo that CMS received more than one thousand comment letiers ohjecting fo the
propasal. The comaments reminded CMS thar didactic activitkes ane an integral componen|
af the patsent care activitics engaged i by residents during their restdency programs.
Muorcover, the nature of physician residency raiming 13 thal these educational activities
are intertwirssd throughool the physacian residency Iraining expersencs and cannat be
separaled as CME seemed fo belicve that they couhld. In the 2007 IPPS final rube, TS
responded by reifterating that these nclivities were nod reimbursahble, but that teaching
hoespitals could inveke a “one-day docamentntsan threshold.”

This mesns that hospitals would not be required to keep ik of didsctic activities thar
wre less than & day in lengih. However, sconding to CMS, if lospitals do maincain
realden documentation al a detalbed level or on awdic the fiscal intermedisry “coine
across”™ such activities, the wme will be excluded from b resident FTE counl

Facation and Sick Leave

In o eontimuatian af its efforts 0 exclude resident 15me that is not directly relased to
treating patiends, as part of the federal fiscal year J0E [PPS propoesad mibe now in the
comiment period, CM5 has gone still further and clarified that vacation and sick tine
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alvouild nod ke countable at all when corsidening resident tiese. That is, nod oaly should it
nit he reimbursahle by Medicare (removing it from the numerator], it shoald not be
considersd countable e at all {remeaiig i from the denomisstor). Whils the AAMC
amd GMYHA are gratefal that it is being removed from both the rumeratar and
denominator, we ane extremely frusirated at yet another case of micromanageng the exact
mtere of physician resident “time™ and what category it falks into and kow it sheald be
trested. The AANE and GNY HA will be submitting commenits o CMS expressing our
frastration 1han so mwch tinse and energy is being spent engaging in this kind of parsing
when the neademic medicine commanity is simply seeking to have sach physician
residen e comsadered as one full 100 percent FTE when caleulating direct GME arsd
IME paymenis (noswithstanding that resident fellows are counted ns o 0,5 FTE for oaher
reasons when determnnmg direct GME paymenis),

Example of How ANl Thiv Time Would Need 1o be Trocked

T illustrase the inberent complexity of physician resident activities and the omerous
adminisimbve expectations by CM% for hospatals 1o tirack the ime ossociabed wath these
activitbes, coraider the cxample of a physician resident training in her second year of an
intermial medicing program. In the course of ane week, (b resident may spend the bulk of
hier tme pramimg an a medical-surgscal inpatenl it ina hospial waib ome afbersoon sel
aside for going 1o a physician’s office 1o see prticnds for primary care visits, ong moming
siel aside for a moshidily and modaliey (MEM) conlfemenee, and she may also have the
misfortune of nesding to call in sick one day, The tesching hospital would Bike o simply
maiete that all thas time counts as one fiall week of reimbarsable time, Previously, this
wotld Bave been generally accepiable. Mow, howeser, the bospital would scemingly be
expecied i

. determine the netual number of doys and bours that the resident was performing
any traming actovities in the week (this is 1o determine the denomimtor from
which to start subiracting time);

- delermine whether any of the lime may be viewed as valunlary ard nol pard of the
approved prosgram (g2, poing 1o the library te stsdy);

- substract pat the sack day (ar hoars) from the time to get a new denominador to
atart froms

. subsdract ol the scheduled MEM conferenee time from the tatal number of hoars
fior purposes of the IME count;

* determine whether the scheduled M&M conferenee took place in s nonhospital
selbing s that it can be subtracted fram the direct GME count of time;

* determine whether the assignmend ot the physician’s office is covered under a
separae wntlen agreement;

* determuine whether the hospital has reimbursed the physicians office 2 CMS-
approved amount in order to count the time 24 pll; and

. disterimne whether any other noapatsent care sclivities took place in the hospital,
at the physician’s office, or ot anather nonhospital setting (e.g.. an affilisied
medscal schendll
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The AAKT and GHYHA recognize that CMS s role is io ensure that its regulations
reflect congressional imtent, and if the siamtory language is nod exact enoagh e permil
CWIS 1o establich regulations that simplify this s tracking. the agency must sometimes
make difficult dastinctions, I ihe Bngusge witlin the statate meeds fusther clanficstion
and sinplification W demondtrabe Cangress™s intent that Medicare showld Tally suppart il
Faar share of the costs ol rining physician residenis, we sirongly unge Congress b da so
=0 that the academic medicine community will no lnger he weighted down with these
severe ndministroiive and documerintion herdens

The AAMC and GHYHA therefore recommends that Congress work with CMS w0 elarify
it starube that the Medicans program is inended 1o suppoet i3 fair share of all approsied
resident training time for both direct GME and IME.

5. Implement a Stable and Eqaitable Physician Payment Formula

While the focus of this heanng has been on hespaial, home kealib, and skilled narsing
facility payment systems, the AAMC and GNYHA wani to reitersie that they are greatly
concerned by the projected 10 pereent reduction in Calendar Year (C%) 2008 Medicare
phyaicaa paymenlz, Unless Cosgress and the Bush Adimimistrstion svork together 1o
resolvi the fundamental aws in the Susiamabde Growith Rave (S060R ) methodology used
i calculate physscian payment updates, the Medscare Trustees predict additional cuis of
approximately 5 percent armually theough CY 216,

Linder teaching bospitals’ leng-standing redstionship with medical schools, medical
schoal fall-ime clinksal faculty waching phiysscians™y care for a large segment of
tenching bospitals’ mpatients and culpatients. Mabiomwide, over 97,000 1eaching
physicians have partnersd with major teaching bospitals to provide a full mnge of climical
services, including cutting-edge care oflen unavailable elsewhere in the commamity.
These same physicians also work with us 4o train medical shedents and residents; conduct
climienl research that advances health care prevention, disgnosis, and treatment opiians;
and provide bealih care for all Americans. regardless of their ghility to pay for care,

Mledicare physecian paymenl culs will enacerbati the ever-increasang lnancaal pressene
an teachimg physicians o produce climical revenoe, which represents about ane-third of
tnzal medical schoed revenoe. Onesquaner of that climical revenue comes directly from
Medicare. Cur medical school pamners will find it increasingly difficult 1o mainimin their
missioes of medical educatson, ¢linical research, and patient care while fecing reductions
i Medicans neimbursemeist, It could abso jeintly affeet our capacity 1o provide charty
e and stand-by disiler resdiness for the comimuiiles we serve,

The impacs i Medicare phoesician cuis an teaching haspilals and cur affilimed teaching
physicians will be compounded further if community-based physicions resirict their
accepdanee of new Medicare beneficianes o begin to limit access to less profitable
Muedican: services, Teaching hospitals and our sesching physician partisers, whicl
historically acoepl all pstiers regardless of theer healch coverage, would likely s an
increise in our walume of Medicars patients, without receiving sdeguaste reimbursemsent
far Medican wrvices.
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Im lighd of the chose relationships between teaching physicians and reaching hospitals
acroas the counery, we are very concemed by the immedinie and direct impact Medicare
phivabcian paymest reductions will Bave on owr ability o msaincein medscal cducation,
climical resgarch. snd patient care missioms.

We urge vou o work with the administraison te prevent the negative updates progecied
far the next few years, and we urge vou io work with the physicion commumity to
implement a stable ard equitable physician payment formula

6, Support An IME Adjustment in Outpatient PPS

Wg urpe Congress o ask CMS o conduet an amalysis te determune wheiber an [ME-1ype
adjusirnent shouhd be implemented m the smpatient PIPS. Major teaching hospdials have
negabive Medscane culpstient margins significamby lower than those of other hospatal
3mq1:.," indicating that the outpatient PPS may not appropriately reflect services
provvided and patierds tresed in teaching hospitnls™ emengency roams and outpatient
climies. The outpatient PPS statste provides CAS with the puthority o include an [ME
addjustment, and the recendly implemenied prospective payment sysiems for both
pevchiatric and rehabiliation facilitics contain IME adjustients,

Comelusion

Far 40 years, Medscane has played a omtecal role in ensuming that the important services
prowided by ieaching haspilals are available io Medicare beneficianes and other patients.
W helieve strongly that if Medicare’s support for teaching hospitnls further detersormies
ar waivers, then ihe very missions that ke tepching hospitals support will bz in jeopardy,
[T tenching bospitals’ patien care, research and educational infrastructurs begins 1o falier,
il effects will be extremely difficult o reverse, | thank vouw for the opportanity to
testify today. The AAME and GRYHA look forwand o working closely with this
Subcommitlees oo tbese sswes, which ane of such importance o e health and well-being
af car nation’s =mioes and, indeed, all Amencans,

* In 20HM, rregior teaching hospials had a - 173 perceni aggregme Medicere cutpatien marpn, compared 1o
=T perceal G odher Tescking: hosgilals, and 3.0 peroent for gon-leaching hocpilals.
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Comparison of Selected Hospital-Based
Services Provided by COTH, Other Teaching,
and NMon-Teaching Hospitals

LF]
o r ad
i
e Hap HE FET Saoanmes

SFECT Scpnrer

m COTH Hosriloks Dihis Taaoh ing Hosplnts Hor-Toasohing Hosplals

Comparison of Selected Community Services
Provided by COTH, Other Teaching, and
Non-Teaching Hospitals
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Sophisticated Clinical Services Offered
by COTH, Other Teaching, and
Non-Teaching Hospitals

W COTH Hospials @ Uthar Tepching Foapitals B Non-Tesching Moaprisis

Chairman STARK. Ms. Chesny?

STATEMENT OF CHRISTINE CHESNY, NATIONAL ASSOCIATION
FOR HOME CARE AND HOSPICE AND MICHIGAN HOME
HEALTH ASSOCIATION

Ms. CHESNY. Thank you, Mr. Chairman, Ranking Member
Camp and Subcommittee Members for inviting me to present testi-
mony on issues related to payment accuracy and legislative and
regulatory payment refinements for the Medicare Home Health
Prospective Payment System.

My name is Christine Chesny. I am president of the Michigan
Visiting Nurse Association, a not-for-profit provider of home health,
hospice, home medical equipment, palliative care and private duty
nursing services to 11 rural counties in the heart of Michigan. I am
the past president of the Michigan Home Health Association and
a finance Committee Member of the National Association for Home
Care and Hospice.

The Prospective Payment System for Medicare Home Health is
based on the right principles as it facilitates outcomes-oriented pa-
tient care planning that is focused on rehabilitation and self care.
However the current Medicare Home Health Prospective Payment
System has been found to be seriously flawed.

MedPAC states the system fails to fairly set rates in relation to
the level of care in over 75% of the case categories, yet Medicare’s
recently proposed changes to PPS incorporate a presumption of—
that we believe to be completely unfounded.

NAHC has strongly supported CMS efforts to restructure the sys-
tem and to replace a poorly functioning case mix adjustment model.
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However the CMS proposal assumes all increases in average case
mix weight are entirely due to provider gains. To assume that any
change is attributed to gaining assumes that nurses throughout the
country are deliberately falsifying patient assessments to garner
higher payments for their agencies.

Given our agency’s experience, I believe the increase reflects the
changing demographic of our patient population. First and fore-
most, they are older and more frail. In our agency in 2001, 24.9
percent of our patients were over age 80. In the most recently com-
pleted fiscal year that percentage has risen to 34.

In general the type of patient referred to us is more—requires
more intense service and has increased significantly due in large
part to hospital DRG policy changes leading to decreased length of
stay and from changes in inpatient rehab facility reimbursement
that have appropriately scared more but sicker patients into home
health services.

This brings me to my second point. Home health is local and in
our service area that means rural. The loss of the rural add on and
the changes in wage index has significantly impacted rural agen-
cies throughout the country. In our agency the ramification of rural
add on loss and wage index changes total over $1.2 million on a
$9 million budget. We have had to pull out of several counties.

To my knowledge, no home health provider in these counties is
able to provide the full compliment of Medicare home health serv-
ices. Staff shortages are common in many agencies across the na-
tion. We have been recruiting for a full time physical therapist for
over 900 days.

MedPAC’s financial analysis of Medicare home health agencies
alleging a 16 percent margin is unreliable. It excludes the 21 per-
cent of agencies that are part of a hospital or skilled nursing facil-
ity. When all agencies’ margins are included and given equal
weight the true average margin is 3.12 percent.

About one-third of home health agencies have Medicare margins
at or below zero. Our overall margin is 4.9 percent but drops to 2.8
when United Way, grant and other charitable funds are removed.
We have benefited from the generosity of local foundations and the
receipt of two USDA grants. These grants allowed us to acquire
over 150 tele-health units and other patient care technology.

The USDA grants, which require an agency match, total over
$600,000. Even using technology to improve our productivity, our
mileage expense is just under a half a million dollars this fiscal
year but down $200,000 before technology. Yet technology such as
tele-health is not included in the allowable costs on the Medicare
cost report, nor does the tele-health monitoring event count as a
home health visit.

As part of the proposed rule to refine the home health prospec-
tive payment system CMS added cuts in the base payment rate.
This would come on top of the President’s Budget proposal to elimi-
nate the inflation adjustment. Over the past 10 years, the Medicare
home health benefit has been cut nearly every year. Once com-
prising 8.7 percent of Medicare spending, today it is 3.2 percent
and it’s projected to drop to 2.6 by 2015.
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Given our growing population of elderly and disabled, cuts to the
?orinehhealth benefit will only prove to be penny wise and pound
oolish.

In conclusion, Mr. Chairman and Ranking Member Camp, we re-
spectfully request that the Subcommittee request CMS to suspend
its plan to cut home health payment rates based on unfounded alle-
gations of case mix creep, not reduce the annual inflation update,
expand access to technology and tele-health, reinstate the rural add

on.

NAHC and MHHA look forward to working with the Sub-
committee to address the home health payment adequacy issues as
outlined in this testimony. This concludes my formal remarks and
I'll be happy to accept any questions.

[The prepared statement of Ms. Chesny follows:]

Prepared Statement of Christine Chesny, on behalf of National Association
for Home Care and Hospice and the Michigan Home Health Association

Thank you, Mr. Chairman, Ranking Member Camp, and Subcommittee Members,
for inviting me to present testimony on issues related to payment accuracy and leg-
islative and regulatory payment refinements for the Medicare home health prospec-
tive payment system. My name is Christine Chesny. I am President of MidMichigan
Visiting Nurse Association (VNA), a not-for-profit affiliate of MidMichigan Health,
the largest health care system in north-central Michigan. MidMichigan Visiting
Nurse Association provides home health, hospice, home medical equipment, pallia-
tive care and private duty nursing services to eleven rural counties in the heart of
Michigan. As a part of the MidMichigan Health family of services, we support a con-
tinuum of care that includes: 4 acute care hospitals with 481 beds, a critical access
hospital, a 200 bed skilled nursing facility and 40 assisted living beds, an urgent
care center with mobile diagnostics, such as PET scanning, and over 300 physicians
and mid-level providers on staff. I am also the immediate Past President of the
Board of Directors of the Michigan Home Health Association (MHHA), and a finance
committee member of the National Association for Home Care and Hospice (NAHC).

NAHC is the largest home health trade association in the nation. Among our
members are all types and sizes of Medicare-participating care providers, including
nonprofit agencies such as the VNAs, for-profit chains, public and hospital-based
agencies and free-standing agencies.

Earlier this year, the Medicare Payment Advisory Commission (MedPAC) rec-
ommended that Congress eliminate the home health market basket update for cal-
endar year 2008. Relying in part on MedPAC’s recommendation the President’s fis-
cal year 2008 budget proposes a reduction of nearly $10 billion in home health
spending by imposing a five-year freeze in home health payments (2008 through
2012), and permanent market basket reductions annually thereafter of .65 percent.
Additionally, the Administration also plans to reduce home health payments
through regulatory changes by nearly $7 billion over the same five years. Home
care, with its annual Medicare expenditures of only $13 billion, cannot sustain such
draconian cuts without the loss of access to care throughout the country.

Preservation of the Medicare Home Health Market Basket Inflation Update is Need-
ed to Protect and Preserve Care for Medicare Beneficiaries

MedPAC’s rationale for freezing home health payments fails to address the true
financial status of home health agencies. The recommendation is based on an incom-
plete analysis of Medicare cost report data that excludes a significant segment of
home health agencies, ignores essential home care service costs, and relies on a
methodology that treats home health services as if it were provided by one agency
in just one geographic area. If enacted the MedPAC recommendation will severely
compromise continued access to care.

In specific response to the recommendation, we note the following:

¢ The current Medicare home health prospective payment system (HHPPS) has
been found to be seriously flawed and extremely ineffective at predicting the
costs of care delivery. As a result, care for some types of patients can be reim-
bursed at significantly higher rates than agencies’ costs while Medicare reim-
bursement for other patients is woefully inadequate. MedPAC has found that
the payment distribution system of HHPPS fails in over 75% of the case cat-
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egories to fairly set rates in relation to the level of care. Payment is either
significantly lower or greater than justified for the level of care. These and
other findings have led Medicare to undertake a wholesale revision of HHPPS
that is scheduled to take effect on January 1, 2008.

¢ The considerable shortcomings in the HHPPS are further illustrated by a dra-
matic range in profits and losses among home health agencies (HHAs). About
31% of all HHAs experienced financial losses under Medicare in 2002; that
figure increased to 33% in 2004. A five-year freeze would increase the number
of agencies with Medicare margins of zero or below to around 60%. These fig-
ures actually understate losses because Medicare cost report data excludes
the costs of numerous items that are legitimate care expenses, such as tele-
health services and respiratory therapy.

¢ MedPAC’s financial analysis of Medicare home health agencies, alleging a
16% margin, is unreliable. First, it does not include any cons